
IN THE HIGH COURT OF SOUTH AFRICA

TRANSVAAL PROVINCIAL DIVISION.


Case No. 3771/07.

In the ex parte application of :

THE NATIONAL DIRECTOR

OF PUBLIC PROSECUTIONS
Applicant.

In re :

AN APPLICATION FOR THE ISSUING OF A LETTER OF REQUEST IN TERMS OF SECTION 2 (2) OF THE INTERNATIONAL CO-OPERATION IN CRIMINAL MATTERS ACT, NO. 75 OF 1996.

_______________________________________________________________
HEADS OF ARGUMENT DELIVERED ON BEHALF OF

JACOB GEDLEYIHLEKISA ZUMA.

_______________________________________________________________
These Heads of Argument are delivered on behalf of JACOB GEDLEYIHLEKISA ZUMA, the applicant for leave to intervene.  JACOB GEDLEYIHLEKISA ZUMA will be referred to in these Heads of Argument as "the applicant".  The National Director of Public Prosecutions will be referred to as "the NDPP".   These Heads have been prepared prior to the indexing and pagination of the application papers.

RELIEF :
The applicant seeks leave to intervene as a respondent to obtain the following Orders :

(a) 
The Order dated 28 March 2007 is set aside and replaced with an Order that the ex parte application under the above case number is dismissed, alternatively that the application proceeds with dates for the delivery of affidavits as ordered by this Court.

(b) 
The NDPP is ordered to pay the costs of this application for leave to intervene on the scale as between attorney and own client, such costs to include the costs consequent upon the employment of two Counsel.

Notice of Motion, paragraphs 1 and 2.
In the light of the contents of the NDPP's answering affidavit, the applicant seeks further relief in the terms set out in paragraph 49 of the applicant's replying affidavit.  

THE NDPP'S APPLICATION WAS MADE EX PARTE :
It is common cause that the applicant was as a matter of fact not given notice of the application by the NDPP.

Applicant's founding affidavit, paragraph 3

NDPP's answering affidavit, paragraph 50.10.
In the circumstances, the applicant respectfully submits that the Order dated 28 March 2007 was made ex parte.  The fact that notice of the application was given to Kogl and Cay Nominees does not affect the position.

See:
National Director of Public Prosecutions v. Mohamed N.O. 2003 (4) S.A. 1 (CC) at 12 G [27].

Chesterfin (Pty) Ltd. v. Contract Forwarding (Pty) Ltd. and Others 2002 (1) S.A. 155 (TPD) at 165E-166A, per Moseneke, A.J. (as he then was).  (An appeal against the judgment of Moseneke, A.J. was upheld in the SCA, but on other grounds).

It is trite that an ex parte application by its very nature places only one side of a case before the Court and requires the utmost good faith on the part of the applicant (in casu the NDPP).

See:
Trakman N.O. v. Livshitz 1995 (1) S.A. 282 (A) at 288 E.

Pretoria Portland Cement Co. Ltd. v. Competition Commission 2003 (2) S.A. 385 (SCA) [45].
It is long established that :

(c) 
in ex parte applications all material facts must be disclosed which might influence a Court in coming to a decision ;

(d) 
the non-disclosure or suppression of facts need not be wilful or mala fide to incur the penalty of rescission ; and

(e) 
the Court, apprised of the true facts, has a discretion to set aside the former Order or to preserve it.

See:
Estate Logie v. Priest 1926 AD 312 at 323.

De Jager v. Heilbron 1947 (2) S.A. 415 (W) at 419-420.

Schlesinger v. Schlesinger 1979 (4) S.A. 342 (W) at 348E-349E.

Cometal-Mometal SARL v. Corlana Enterprises (Pty) Ltd. 1981 (2) S.A. 412 (W) at 414 D-E.
Trakman (supra) at 288 E.

MV Rizcun Trader (4) 2000 (3) S.A. 776 (C) at 793 I-J.

Cooper N.O. v. First National Bank of SA Ltd. 2001 (3) S.A. 705 (SCA) at [35].

National Director of Public Prosecutions v. Basson 2002 (1) S.A. 419 (SCA) at [21].
The fact that the NDPP obtained relief by way of an ex parte application does not create a procedural advantage and does not affect the incidence of the onus.  The NDPP continues to bear the onus to show that the ex parte Order dated 28 March 2007 was granted correctly.  This is because an Order granted ex parte is by its nature provisional, irrespective of the form which it takes.  Once it is contested and the matter is reconsidered by a Court, the NDPP (as the original applicant) is in no better position in other respects than he was when the Order was first sought and there is no reason why he should be in a better position merely because the applicant was unaware that the Order was being sought.

See:
Ghomeshi-Bozorg v. Yousefi 19989 (1) S.A. 692 (W) at 696 D-E (per Nugent, J. (as he then was)).

Banco de Mocambique v. Inter-Science Research and Development Services (Pty) Ltd. 1982 (3) S.A. 330 (T) at 332 B-D.

MV Rizcun Trader (4) (supra) at 784G-785C.

Drive Control Services (Pty) Ltd. v. Troycom Systems (Pty) Ltd. (N-Trigue Trading CC intervening) 2000 (2) S.A. 722 (W) at 723H-724B.

Pretoria Portland Cement Co. Ltd. (supra) at 404 [45] to [46].
FACTS THAT ARE COMMON CAUSE OR UNDISPUTED :
The following facts are common cause or undisputed :

(f) 
The applicant was charged in June 2005 on "at least two counts of corruption in terms of the Corruption Act".  The applicant appeared in Court on 29 June 2005.

McCarthy, paragraph 22.
(g) 
A "provisional" indictment was served on the accused and the French entities in November 2005.  It was agreed between the prosecution and the applicant's legal representatives in the Chambers of the Judge President of the Natal Provincial Division that the trial would commence in July 2006 and run to completion.  The charges in the "provisional" indictment were said to be the "mirror image" of the charges on which Shaik had been convicted (i.e. Counts 1 and 3 in the Shaik trial).

McCarthy, paragraphs 22 and 23

Applicant's founding affidavit, paragraph 16

Du Plooy's answering affidavit, paragraph 56.8.
(h) 
The trial did not commence in July 2006 or run at all.  Instead, the State made an application for a postponement.  The postponement application was refused.  The State declined to withdraw the charges.  As a result, Msimang, J. struck the matter from the Roll in September 2006.  During the postponement application the prosecution indicated that they would file a revised indictment in October 2006 and that all that would then prevent the trial from proceeding, was how long the defence would need to make itself ready for trial - the prosecution would be ready to present its case from the middle of October 2006.

McCarthy, paragraph 25

Applicant's founding affidavit, paragraphs 17 and 18

Du Plooy's answering affidavit, paragraphs 56.9 and 56.10.
(i) 
One of the factors on which the State relied for a postponement before Msimang, J. was the State's intention to finalise a request for legal assistance in Mauritius under the ICCM Act.  In this regard, the State had earlier launched an application in the Durban High Court under Section 2 (1) of the ICCM Act, on notice to the accused (including the applicant), for an Order authorising the issuing of a letter of request to the Mauritian authorities for the delivery of certain documents in the possession of those authorities to the NPA.  During or about March 2006 Combrinck, J. (as he then was) held that only the Trial Court could make such an Order under Section 2 (1) of the ICCM Act and declined to make the Order sought by the State.

Applicant's founding affidavit, paragraph 20

Du Plooy's answering affidavit, paragraph 58.
(j) 
During the course of the postponement application, the State undertook to the applicant's legal representatives that, in the event that any further steps were taken to obtain the Mauritian documents, the State would give the applicant notice of such steps.  This undertaking related only to the Mauritian documents.  It could not have related to any evidence or documents in the United Kingdom because, on the State's own case, the decision to seek international assistance from the United Kingdom was only taken after the criminal case was struck off the Roll and after the undertaking was given regarding the Mauritian documents.

Founding affidavit, paragraph 21

Answering affidavit, paragraph 59.
(k) 
The request for legal assistance in Mauritius was opposed by the applicant.  The issue of notice of the Mauritian application to the applicant was dealt with as follows in that application:

(i) 
In the State's founding papers in the Mauritian application it was alleged that in normal circumstances such an application (i.e. an application in terms of Section 2 (2) of the ICCM Act) would be made ex parte.  However, in light of the undertakings given by the State, notice of the Mauritian application was given to, inter alia, the applicant.

Applicant's founding affidavit, paragraph 28

Du Plooy's answering affidavit, paragraph 63.1.
(ii) 
In answer in the Mauritian application, the applicant contended that it would have been necessary in law, regardless of any undertakings given by the State to the parties, for the applicant to have been given notice of the Mauritian application.

Applicant's founding affidavit, paragraph 29
Du Plooy's answering affidavit, paragraph 63.
(iii) 
In the State's Heads of Argument in the Mauritian application the State made the following submission:

"The Respondents have been accused in this matter before and may be so again.  Furthermore, the State undertook to give them notice of this application, as it has.  Consequently, they undoubtedly have the right to be heard before the order is granted ...."

Applicant's founding affidavit, paragraph 31

Du Plooy's answering affidavit, paragraph 63.
(iv) 
During the course of argument, the matter of the applicant's locus was raised, and the State conceded that the applicant indeed had locus to oppose the Mauritian application.

Applicant's founding affidavit, paragraph 32

Du Plooy's answering affidavit, paragraph 64.
(v) 
Levinsohn, D.J.P. found the following :

"Since the Respondents have a clear interest in these proceedings they were given notice of the application for the request.  They have opposed the issuing of a request and have delivered affidavits in support of their opposition.  The papers before me are lengthy and detailed".

Applicant's founding affidavit, paragraph 33.
(l) 
The chronological sequence of events in the Mauritian application and in the United Kingdom application played themselves out in astonishingly close parallel :

(i) 
The Mauritian application was launched on 4 December 2006 on notice to, inter alia, the applicant.

Applicant's founding affidavit, paragraph 22

Du Plooy's answering affidavit, paragraph 60.
(ii) 
The United Kingdom application papers were ready for signature on the very same day, i.e. 4 December 2006, but were not signed until 22 December 2006 because the deponent to the founding affidavit, Du Plooy, was away on leave.

Du Plooy's answering affidavit, paragraph 61.1, read with paragraph 50.3.
(iii) 
The United Kingdom application was brought ex parte before the Honourable Mr. Justice Du Plessis in Chambers on 22 December 2006, the same day on which the founding affidavit was signed.  It seems that the learned Judge might have required time to read the papers because the learned Judge informed the State's legal representative on 23 December 2006 that he was of the view that notice should be given to Cay Nominees and Kogl.  The application was adjourned for this purpose.

Du Plooy's answering affidavit, paragraphs 50.2 and 50.4.
(iv) 
The United Kingdom application papers were only served on attorneys representing Kogl and Cay Nominees on 2 February 2007.  There is no explanation for the lengthy delay between 23 December 2006 and 2 February 2007.  

Du Plooy's answering affidavit, paragraph 50.5.
(v) 
The matter was enrolled for hearing on 28 February 2007 when it was adjourned on an agreed timetable for the filing of papers.  On 13 March 2007 Kogl and Cay Nominees indicated that they were withdrawing their Notice of Opposition dated 19 February 2007 and then filed a Notice to Abide

Du Plooy's answering affidavit, paragraph 50.7.
(vi) 
On 28 March 2007 the then unopposed United Kingdom application was placed before Mr. Justice Du Plessis in Chambers.  By this time, two days of argument before Levinsohn, D.J.P. had been devoted to the Mauritian application in the Pietermaritzburg High Court on 22 and 23 March 2007.  Judgment in the Mauritian application was reserved by Levinsohn, D.J.P. who subsequently delivered that judgment on 2 April 2007.

Du Plooy's answering affidavit, paragraph 50.8

Applicant's founding affidavit, paragraph 26

Applicant's founding affidavit, paragraph 23.
(m) 
The events which transpired in the Chambers of the Honourable Mr. Justice Du Plessis on 28 March 2007, after the Mauritian application had been argued before Levinsohn, D.J.P. but judgment not yet delivered, are described as follows by the deponent, Du Plooy, in the State's answering affidavit:

"Mr. Justice Du Plessis then enquired whether notice of the application was given to the Applicant.  Advocate Baloyi informed me that he advised His Lordship Mr. Justice Du Plessis that the Applicant was not given notice since it was his view that his rights were not directly affected by the request.  Mr. Justice Du Plessis was apparently satisfied with this view and duly issued the order which currently forms the subject matter of this application for intervention".

Du Plooy's answering affidavit, paragraph 50.8.
(n) 
As a result, it is common cause that there was no disclosure to the Honourable Mr. Justice Du Plessis on 28 March 2007 when the ex parte Order was issued of :

(i) 
the fact of the Mauritian application ;

(ii) 
the fact that notice of the Mauritian application had been given to the applicant ;

(iii) 
the fact that the State contended that notice of the Mauritian application had been given to the applicant pursuant to an undertaking made by the State to the applicant's legal representatives ;

(iv) 
the fact of the State's concession before Levinsohn, D.J.P. that the applicant had in any event an interest in the application.

Applicant's founding affidavit, paragraphs 31 and 32
Applicant's founding affidavit paragraph 42

Du Plooy's answering affidavit, paragraph 688.
It is interesting to note the dichotomy between the views expressed by the State's legal representatives concerning the applicant's rights to be heard in an application under Section 2 (2) of the ICCM Act :

(o) 
to the Natal Provincial Division in the Mauritian application by the State's legal representatives in that application ;

Applicant's founding affidavit, paragraphs 31 and 32 ;

(p) 
to the Honourable Mr. Justice Du Plessis in Chambers on 28 March 2007 in the United Kingdom application.

Du Plooy's answering affidavit, paragraph 50.8.
Of course, legal representatives may differ, and justifiably so, on their views on a particular point.   The very real possibility that they may do so, underscores the importance of making a full and frank disclosure to the Court in an ex parte application of all material facts which might have a bearing on the relief sought.  In casu, it is evident that the question of notice was raised mero motu by the Honourable Mr. Justice Du Plessis on 28 March 2007.  The question raised by the Honourable Mr. Justice Du Plessis was answered by a submission of law without any disclosure of relevant facts which must have had a bearing on the question of notice to the applicant.  The facts set out in paragraph 42 of the applicant's founding affidavit (see 9 (1) above) should have been disclosed in the founding papers in the United Kingdom application, and should have been brought to the attention of the Judge hearing the application in Chambers on an ex parte basis, when he specifically raised the matter himself.

We respectfully submit that only two explanations are possibly discernible from the State's answering affidavit for the State's failure to disclose any of the relevant facts concerning the Mauritian application to the Honourable Mr. Justice Du Plessis on 28 March 2007 :

(q) 
"The only connection between the two applications is that they are being brought in terms of the same Act".

Du Plooy's answering affidavit, paragraph 61.5.
(r) 
The State "took the stance that a lis had been established between the applicant and the State in relation to the Mauritian documents".

Du Plooy's answering affidavit, paragraphs 46 and 64.
We respectfully submit that these contentions are without substance.

"The only connection between the two applications is that they are being brought in terms of the same Act" :                                                
The Mauritian application and the United Kingdom application :

(s) 
were prepared and launched at, to all intents and purposes, the same time ;

(t) 
were brought under the same section of the same  Act ;

(u) 
relate to the same investigation ;

(v) 
pertain to the very same charge under that investigation (i.e. payment of an alleged bribe of R500 000,00 per annum) ;

(w) 
relate to the same accused.

We respectfully submit that the applications are indistinguishable in principle.

In the circumstances, we respectfully submit that the fact of the Mauritian application, the fact of notice to the applicant of the Mauritian application, the fact of the applicant's opposition to that application, and the nature of the issues raised by the applicant in the Mauritian application were all relevant facts which should have been brought to the attention of His Lordship Mr. Justice du Plessis. 

The issues raised by the applicant in the Mauritian application:
At least one of the issues raised by the applicant in his defence to the Mauritian application was precisely the same as the issue which the applicant raises in the applicant's founding affidavit in this application.  That issue relates to the fundamentally different and important consequences attaching to whether or not a request for legal assistance is made under Section 2 (1) of the ICCM Act, or whether, as in both the Mauritian application and the United Kingdom application, the application is made in terms of Section 2 (2) of the Act.

Judgment of Levinsohn, D.J.P. typed pages 23-25 of annexure "JDP.1" to Du Plooy's answering affidavit
See also:
Du Plooy's answering affidavit, paragraphs 71 and 72.  

(It should not be lost sight of that the very same issue had been argued before Levinsohn, D.J.P. on 22 and 23 March 2007, the week previous to the exchange quoted above between Advocate Baloyi and the Honourable Mr. Justice du Plessis on 28 March 2007, but Levinsohn, D.J.P. had not yet delivered judgment by 28 March 2007 - judgment was delivered by Levinsohn, D.J.P. on 2 April 2007).

In this regard, the applicant's contentions of law have been set out in the applicant's founding affidavit (paragraphs 45 to 47).  The contentions are set out below in these Heads for the convenience of this Court.

The ICCM Act provides in Chapter 2 thereof for two kinds of requests for evidence to be provided under Sections 2 (1) and 2 (2) respectively.  Very different requirements, very different processes and different consequences attach to the two processes.  The legislative division of these processes is not simply a matter of form, practicality or convenience.  It reflects fundamental constitutional values.  

The Constitution draws a very clear distinction between the position of an accused person and others who have not achieved that status, albeit involved as potential accused persons (for example suspects, arrested persons).  It is plain that once a person is an accused person, he has the right to participate fully in the execution of any letter of request issued under the ICCM Act. Hence in Section 2 (1) process under the ICCM Act the accused is entitled "at State expense should the Court so order" in principle to cross-examine a witness (Section 3 (1)).  In stark contrast, the process envisaged under Section 2 (2) of the ICCM Act does not allow the potential accused person any of these rights.  It is only the person in charge of the investigation who has such powers in terms of the ICCM Act (see Section 3 (2)).  Indeed, in a proper case, the potential accused may not even know of the process.

This Court is enjoined by Section 39 (2) of the Constitution to promote the spirit, purport and object of the Bill of Rights in interpreting any legislation.  To allow the State to abbreviate the rights of an accused person to participate in the process of the application for the issue of a letter of request under Section 2 (1) and his rights to challenge such evidence during its overseas production, by the simple expedient of withdrawing the charges or allowing the matter to be struck from the Roll as a result of the State's own misconduct, is to allow it to do indirectly what it cannot do directly.  Once the applicant was charged, the State was compelled to follow the Section 2 (1) process under the ICCM Act if it chose to seek relief under that Act - the State cannot avoid that by the simple expedient of not preparing for trial and then resorting thereafter to the Section 2 (2) process based on an artificial argument of a prolonged investigation.  The State contends in its answering affidavit that it had no intention to abbreviate the applicant's rights (see Du Plooy's answering affidavit, paragraph 73.2).  We respectfully submit that the State's intention is in fact irrelevant.  If the effect of the State's conduct, irrespective of its motive, brings about the consequences complained of, then the same result must follow in law - the applicant must be given notice of the Section 2 (2) application.

Moreover, and quite apart from the aforegoing, we respectfully submit that the learned Judge issuing the United Kingdom letter of request had to consider the interests of all interested parties and the impact on those interests of the Order granted, as well as whether the requirements for the issue of the letter of request were satisfied.  

We respectfully submit that this decision could never have been properly made in the absence of the applicant (who, to the State's sure and certain knowledge, would have opposed the relief sought).  Not only should the Court have had the benefit of various facts as to the merits being placed before it, but also had the benefit of argument from the applicant's perspective.  This is not intended as criticism of the learned Judge who issued the letter of request - he was simply not placed in a position to appreciate the significance thereof.   We advance the following contentions to demonstrate this :

(x) 
The State, by its own say-so in the prosecution which was struck off the Roll by Msimang, J. in September 2006, was intent on proceeding (initially in February 2007 and, during the course of the argument, in October 2006, depending on the readiness of the accused).

(y) 
At that stage, the evidence now sought from the United Kingdom could only have been sought in terms of Section 2 (1) of the ICCM Act in a process in which the applicant would have been an integral participating party, and which would have required the calling of witnesses whom the applicant would have been entitled to cross-examine (not only with a view to enquiring about the particular issues on which they were called, but about any issue relevant to the charges in the indictment, including the right to elicit exculpatory evidence).

(z) 
The prosecution now seeks the documents in a process which entirely excludes the applicant.

(aa) 
The documents can also not be said to be necessary for the investigation in order to decide on a prosecution, for that is not stated, and in any event gainsaid by the fact that the prosecution informed the Court hearing the postponement application that the prosecution would be ready, willing and able to run the criminal trial in October 2006.

(ab) 
These contentions must be considered in the light of the general principle that if a statutory objective can be achieved in a number of ways, the least harmful or invasive (in respect of the individual affected) means of intervention must be resorted to on pain of unlawfulness.

Johannesburg Municipality v. African Realty Trust Ltd. 1927 AD 163 at 172-173.

East London Western Districts Farmers' Association and Others v. Minister of Education and Development Aid and Others 1989 (2) S.A. 63 (A) at 70-71.

Diepsloot Residents' and Land Owners' Association and Others v. Administrator, Transvaal and Others 1993 (1) S.A. 577 (T) at 581-584.
Bloemfontein Town Council v. Richter 1938 AD 195 at 231.
We do not seek to persuade the Court of these submissions at this stage.  We simply point out that it is necessary for the Court or Judge issuing an ex parte Order under Section 2 (2) to be mindful of the interests of affected parties who wish to be heard.

We respectfully submit that, had there been proper disclosure to the learned Judge in Chambers on 28 March 2007, the result must inevitably have been that the State would have been ordered to give the applicant notice of the United Kingdom application.  

"A lis had been established between the applicant and the State in relation to the Mauritian documents"  :                                                      
The ratio of the judgment of Combrinck, J. (as he then was) (declining jurisdiction to make an Order in terms of Section 2 (1) of the Act because such an Order could only be made by the Trial Court) was stated as follows:

"The reason probably is that unlike in civil cases where the lis between the parties is established at close of pleadings, in criminal matters only after pleading to the charge is the lis established between the accused and the State.  It is, in my view, doubtful whether evidence on commission can be led before the accused has pleaded".

(Copy attached).

In the circumstances, we respectfully submit that the State's contention that a lis was established between the State and the applicant in respect of the Mauritian documents is a startling one.  The State steadfastly maintains that the applicant is not an accused person and that no decision has been made as to whether or not to charge the applicant.  In the circumstances, there can hardly be a lis between the applicant and the State in respect of any aspect of the alleged charges being investigated by the State.  Moreover, as the applicant points out in his replying affidavit, the State's position is that notice was given to the applicant of the Mauritian application because of the alleged lis in respect of the Mauritian documents; no such lis existed in relation to any other documents, and therefore it was not necessary to give the applicant notice of the United Kingdom application.  This contention necessarily contains the somewhat startling corollary that the lis between the applicant and the State is restricted to a specific category of documents, to the exclusion of all others.   Quite why this should be so is unexplained.  

We respectfully submit that the true explanation is that the State finds itself in a cleft stick.  The State contends that it is a necessary consequence of the fact that the applicant is not an accused person, that the State is entitled, as of right and without more, to proceed ex parte under Section 2 (2) of the ICCM Act.  Of course, the State still needs to explain away why it gave notice of the Section 2 (2) Mauritian application to the applicant at a stage when the applicant was no longer an accused person.  The State seeks to suggest that it did so under an agreement which the State concluded because the applicant had previously been an accused person.  We respectfully submit that it is difficult to see why precisely the same considerations should not apply in respect of the UK application.  It does not avail the State to suggest that there was no such agreement in respect of the United Kingdom documents, because, while the applicant was an accused person, the State never had any intention of seeking those documents.

Du Plooy's answering affidavit, paragraph 59.
THIS COURT'S DISCRETION: TO SET ASIDE THE EX PARTE ORDER:                                                                                   
In Schlesinger (supra) at 349B-350B, the Court reviewed the principles to be applied in the exercise of the Court's discretion to set aside an ex parte Order obtained in circumstances of a material non-disclosure.  The Court concluded as follows at 350 B-C :
"I need go no further.  It appears to me that unless there are very cogent practical reasons why an order should not be rescinded, the Court will always frown on an order obtained ex parte on incomplete information and will set it aside even if relief could be obtained on a subsequent application by the same applicant".

We respectfully submit that there are no cogent practical reasons why the ex parte Order should not be set aside.

On the contrary, the State blithely records in the State's answering affidavit that the ex parte Order has been exercised and the documents sought have been obtained, the originals being awaited.  The State makes no disclosure in its answering papers about whether or not the information requested in the letter of request has been obtained.  (See "LM3" to the letter of request).

Du Plooys's answering affidavit, paragraph 50.9.
In the circumstances, the State has endeavoured to present this Court with a fait accompli.  

The applicant takes the point in the applicant's replying affidavit that there is no suggestion in the State's answering affidavit that the State took any steps at all, pursuant to service of the application papers on or about 11 May 2007, to  :

(ac) 
request the United Kingdom authorities to hold the letter of request in abeyance pending the outcome of this application ; or

(ad) 
even to notify the United Kingdom authorities that the ex parte Order under which the request was issued was the subject of a legal challenge in the High Court ; or

(ae) 
lodge such documents as may have been received from the United Kingdom authorities with the Registrar of this Court, pending the outcome of this application.

Replying affidavit, paragraph 9.
We respectfully submit that the applicant's complaints in this regard are justified.  The applicant specifically recorded his concerns that this Court would be presented with the very fait accompli with which the State has now presented the Court, and that the State, regardless of the outcome of this challenge to the lawfulness of the issuing of the ex parte Order, would nevertheless have achieved its ends once it received and took cognisance of the information and documents requested.

Applicant's founding affidavit, paragraphs 44 to 47 and paragraph 53

Applicant's replying affidavit, paragraph 10.
The State's conduct is not mitigated by any question of urgency attaching to the matter from the State's point of view.  The State's case is that the necessity for the letter of request arises out of affidavits deposed to by Kogl in 2002 and 2004.  The delay until December 2006 to launch an application for the issuing of a letter of request is unexplained.  The founding papers were ready for signature by Du Plooy on 4 December 2006 but were not signed until 22 December 2006 because Du Plooy was away on holiday.  (See answering affidavit, paragraph 61.1).  The application was brought ex parte in Chambers on 23 December 2006 but, when service was ordered on Kogl and Cay Nominees, there was an unexplained delay until 2 February 2007 before service was effected.  (See answering affidavit, paragraphs 50.4 and 50.5).  The entire process is devoid of any suggestion of urgency.  Moreover, there is no suggestion that the information and documents requested are pivotal to the decision to charge the applicant.  Certainly no such suggestion was advanced before Msimang, J. at a time when the State had not even conceived of the necessity of making the request.

We respectfully submit that there could have been no prejudice to the State had all documents and evidence received from the United Kingdom authorities simply been sealed and lodged by the State with the Registrar of this Court pending the outcome of this application.  It cannot be that such a procedure did not present itself to the State. Such was the very import of the Order made by His Lordship Mr. Justice Hugo (see annexure "JDP2", typed pages 5-6). It is also an important issue in the appeal by the State against the judgment of His Lordship Mr. Justice Hurt in the Durban and Coast Local Division.  In all the circumstances, we respectfully submit that there is reason to believe that the State's conduct in receiving (and doubtless reading and taking cognisance of the contents of) the documents received from the United Kingdom authorities, is wilful.  We respectfully submit that the only appropriate censure of such conduct is to set aside the ex parte Order and make an Order reflecting the terms of the Order sought by the applicant in paragraph 49 of the applicant's replying affidavit.

Cf.
Pretoria Portland Cement (supra) at 411A-412A [71] to [73].
APPLICANT'S LOCUS STANDI IN JUDICIO :
The State sees fit to challenge the applicant's locus standi in judicio.  To the extent that the applicant's locus standi does not clearly emerge from the submissions made above, we deal therewith below.

It is convenient to start the enquiry with the well known position at common law.  

In common law the applicant was required to have a "sufficient interest" in the subject matter of the application.  Flexibility was the key.  Locus standi was not a technical concept with closely circumscribed or hard and fast rules or limits.  Locus was always dependent on the particular facts of each case.  

Jacobs and Another v. Waks and Others 1992 (1) S.A. 521 (A) at 533J-534E and the authorities there cited.
The question of the right to intervene was authoritatively dealt with by Corbett, J. (as he then was) in United Watch and Diamond Co. v. Disa Hotels 1972 (4) S.A. 409 (C) at 415B-416C.  Corbett, J. (as he then was) concluded that the test for leave to intervene was, in effect, precisely the same as the well established test  for locus standi:  an interest sufficiently direct and substantial.

We respectfully submit that the applicant necessarily has a sufficiently direct and substantial interest in the litigation to entitle him to intervene, even on common law principles.

LOCUS STANDI UNDER THE CONSTITUTION :
The applicant complains of the infringement, or threatened infringement, of a right under the Bill of Rights:  The right to a fair trial under Section 35 of the Constitution.  (See for example applicant's founding affidavit, paragraph 53).

Section 38 of the Constitution provides that :

"Anyone listed in this section has the right to approach a competent Court, alleging that a right in the Bill of Rights has been infringed or threatened, and a Court may grant appropriate relief, including a declaration of rights.  The persons who may approach a Court are -

(af) 
anyone acting in their own interest ;

...".

The applicant approaches this Court acting in his own interest complaining of the infringement or threatened infringement of a right in the Bill of Rights.

There is authority for the proposition that Section 38 (and its immediate predecessor Section 7 (4) under the Interim Constitution) embody a radically different approach to standing from that adopted in common law (or non-constitutional) matters.

Lawyers for Human Rights and Another v. Minister of Home Affairs and Another 2004 (4) S.A. 125 (CC) at [14].

Campus Law Clinic, University of KwaZulu-Natal v. Standard Bank of South Africa 2006 (6) S.A. 103 (CC) at [20].

Courts are therefore required to adopt a broader and less restrictive approach to standing in Bill of Rights matters than they have traditionally done, and continue to do, in common law matters.

Beukes v. Krugersdorp Transitional Local Council and Another 1996 (3) S.A. 467 (W) at 473.

Van Huysteen and Others NNO v. Minister of Environmental Affairs & Tourism and Others 1996 (1) S.A. 283 (C) at 301 G-I.

Dawood v. Minister of Home Affairs 2000 (1) S.A. 997 (C) at 1028J-1030B.

Coetzee v. Comitis 2001 (1) S.A. 1254 (C) at 1261J-1263G.

Ngxuza v. Permanent Secretary, Department of Welfare, Eastern Cape 2001 (2) S.A. 609 (E) at 618I-619F.
In Ferreira v. Levin N.O. 1996 (1) S.A. 984 (CC), Chaskalson, P. stated the following at [165] :

"It is my view that we should rather adopt a broad approach to standing.  This would be consistent with the mandate given to this Court to uphold the Constitution and would serve to ensure that constitutional rights enjoy the full measure of the protection to which they are entitled".

Insofar as the infringement or threatened infringement of the applicant's constitutional rights is concerned, it is not necessary for the applicant's constitutional rights actually to have been violated.  It is sufficient for the applicant to show that there is a threat to a right, and thus a realistic chance of a future infringement thereof.

Geuking v. President of the Republic of South Africa 2003 (3) S.A.34 (CC) at [32] to [34].

As long as, viewed objectively, conduct is inconsistent with a right contained in the Bill of Rights, this should be sufficient for a Court to conclude that a right has been infringed or threatened.

Cf.
Ferreira v. Levin NO (supra)
where the Constitutional Court permitted an applicant to challenge a provision of the Companies Act (inconsistent with an accused person's rights under the 1993 Constitution), notwithstanding the fact that the applicant was not an accused person himself and moreover did not make reference to any actual accused person whose rights were being infringed by that legislative provision.

In the circumstances, we respectfully submit that the State's challenge to the applicant's locus standi in judicio is without substance.

We respectfully submit that the applicant is entitled to an Order that he be given leave to intervene as a respondent and that the ex parte Order dated 28 March 2007 be set aside and replaced with an Order that the ex parte application under the above case number is dismissed, alternatively that the application proceeds with dates for the filing of affidavits as ordered by this Court, together with an Order for costs on the scale as between attorney and client.

K.J. KEMP S.C.

M.D.C. SMITHERS.

Chambers,

DURBAN.

10 August 2007.
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