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INTRODUCTION

The state’s application for a postponement
1. The trial in this matter was set down to commence on 31 July 2006.  On 19 July 2006, the state gave notice of its intention to apply for an order in terms of section 168 of the Criminal Procedure Act 51 of 1977 that the criminal trial be postponed to 2007.
  The notice was accompanied by an affidavit by Johan du Plooy (Du Plooy).

The counter-application of the first accused

2. On 31 July 2006, the first accused filed an answering affidavit opposing the state’s application for a postponement.  In the same affidavit, the first accused made counter-application for a permanent stay of prosecution alternatively, that the matter be struck from the roll. 
  In his heads of argument 
 he claims alternative relief in the form of orders,
2.1. that the state pay his wasted costs and
2.2. that the state not be allowed to recharge him until it complies with certain requirements.
The counter-application of the second and third accused

3. On 31 July 2006, the second and third accused also filed an answering affidavit opposing the state’s application for a postponement.  They also counter-applied
 for the following relief:

3.1. A permanent stay of prosecution.
3.2. Alternatively orders,
-
that the matter be struck from the roll;
-
that the prosecution not be resumed or instituted de novo without the written instruction of the NDPP;
-
that, in the event of the prosecution being resumed or instituted de novo, the state comply with certain requirements to enable the second and third accused properly and timeously to prepare for trial.

Overview of these submissions
4. We submit that the court should grant the state’s application for a postponement and should refuse the relief sought by the accused.  Our submissions will be organised as follows.
4.1. We begin by summarising the applicable legal principles.  We do so in two chapters:  applications for postponement; and the right to a trial without undue delay.
4.2. We deal next with the length of the delay to date and the length of the delay likely to be experienced before the trial commences.  We submit that the delay has not been and will not be unreasonable.
4.3. We deal next with the question of prejudice.  The accused have failed to make out any case that they will suffer trial-related prejudice if the matter were to be postponed to the first term of 2007.  Moreover the social prejudice on which they rely is speculative in nature and entirely lacking in substance.

4.4. Thereafter we deal with the attempts by the accused to impugn the decisions to prosecute them.  We submit that the decision to prosecute an accused is not susceptible to judicial review.  It follows, in our respectful submission, that the attempt by the accused to impugn the decisions to prosecute them is misguided.  We shall nevertheless deal with each of the complaints in order to show that they are lacking in substance.

4.5. Finally, we consider the relief that would be appropriate in the present circumstances.  We submit that no case has been made out for a permanent stay of prosecution.  We submit that the accused have similarly failed to establish that it would be appropriate for the court to strike the matter from the roll.  We submit that the state has made out a proper case for the postponement that it seeks.
5. We point out that the heads of argument of counsel for the first accused are replete with gratuitous insults of the prosecution.  So, for example, they say,

-

that the state has been “extremely misleading” and were either “not serious and honest” or were “disingenuous”;

-
that the prosecution “misled, alternatively was considerably less than frank with the court” as to the duration of the adjournment sought;

-

that the prosecution was “simply disingenuous” about the validity of the reasons for the adjournment and that they were not “bona fide advanced”;

-

that the state’s alleged difficulties in finalising the indictment “are devoid of credence”;

-

that the state executed search warrants while it knew that they “were way too widely framed”;

-

that the prosecution “have acted scandalously”,
 and

-

that the state’s conduct in this matter has been improper.

We submit that these insults are entirely unfounded and that it is in any event inappropriate to make them in such intemperate language.  We will respond in moderate terms but must make it clear that we emphatically reject them.
APPLICATIONS FOR POSTPONEMENT
6. Section 168 of the CPA provides that a court before which criminal proceedings are pending may, “if the court deems it necessary or expedient”, adjourn the proceedings “to any date on the terms which to the court may seem proper”.  It vests the court with a discretion to decide whether or not to grant an application for a postponement. The discretion must be judicially exercised in the interests of justice.

7. In Acheson
 Mahomed AJ held that the word “necessary” in section 168 means “reasonably necessary in the circumstances of a particular case”, and the word “expedient” refers to “what is advantageous, proper or suitable to the case, judicious”.  Mahomed AJ held that the following factors would be relevant to the exercise of a court’s discretion to grant a postponement:

7.1. the length of the adjournment sought;

7.2. how long the case has been pending;

7.3. the duration and the reasons for any previous adjournment;

7.4. whether or not there has been any remissness from the party seeking the adjournment and, if so, the degree and nature of such remissness;

7.5. the seriousness of the offence;

7.6. the attitude and the legitimate and reasonable needs and concerns of the adversary of the party seeking the adjournment;

7.7. the resources, capacity and ability of the party affected by the adjournment to protect and advance its case on the adjourned date;

7.8. the financial prejudice caused to such party by the adjournment;

7.9. the public interest in the matter; and
7.10. whether or not the accused is in the interim to be kept in custody.

8. The Constitutional Court dealt generally with the issue of postponement in National Police Service Union v Minister of Safety and Security.
  It held that,
“The postponement of a matter set down for hearing on a particular date cannot be claimed as of right. An applicant for a postponement seeks an indulgence from the Court. Such postponement will not be granted unless this Court is satisfied that it is in the interests of justice to do so. In this respect the applicant must show that there is good cause for the postponement. In order to satisfy the Court that good cause does exist, it will be necessary to furnish a full and satisfactory explanation of the circumstances that give rise to the application. Whether a postponement will be granted is therefore in the discretion of the Court and cannot be secured by mere agreement between the parties. In exercising that discretion, this Court will take into account a number of factors, including (but not limited to): whether the application has been timeously made, whether the explanation given by the applicant for postponement is full and satisfactory, whether there is prejudice to any of the parties and whether the application is opposed. All these factors will be weighed by the Court to determine whether it is in the interests of justice to grant the postponement.
What is in the interests of justice will in turn be determined not only by what is in the interests of the parties themselves, but also by what, in the opinion of the Court, is in the public interest.”
9. There is no dispute between the parties regarding the relevance of these principles.  The first accused however goes further and submits that a party asking for a postponement must also demonstrate that he or she “seeks the postponement in a bona fide desire to bring a case which has at least, at prima facie level, considerable merit”.
  The authorities cited in support of this proposition deal with the situation where a party in motion proceedings is “in default”
 by virtue of the fact that he or she “has failed to take a particular procedural step within the time allowed therefore”.
  In such circumstances, it has been held that a respondent in motion proceedings “should show that prima facie he has a bona fide defence which he will be able to advance if the postponement is granted”.
  Such a requirement cannot possibly apply in the present circumstances, where the state is not in default and where it would make no sense to expect of the state to demonstrate that it has a prima facie case against the accused.  In any event, such a requirement would be inapposite in a criminal matter where the state seeks a postponement of the commencement of the evidence for the prosecution.  To comply with this requirement the state would have to lead evidence of the accused’s guilt, which is the very thing that it is asking be postponed to a later date.  To determine whether the requirement has been met the court would have to make an assessment akin to that required by section 174 of the CPA at the close of the case for the prosecution in the trial ‘proper’.
10. Finally as regards applications for a postponement, we point out that “an accused person, deemed to be innocent, is entitled, once indicted, to be tried with expedition”.
  It follows that it is the delay between the charging of an accused and the commencement of his or her trial that must be taken into account in deciding whether or not to allow a postponement.  The length of time that elapsed after the commission of the offence and before the accused was charged is not relevant to the exercise of the court’s discretion under section 168 of the CPA.  We deal further with this point in the next chapter on the right of an accused to a trial without undue delay.
THE RIGHT TO A TRIAL WITHOUT UNDUE DELAY

The constitutional and statutory framework of the right.

11. The Constitution imposes a duty on the state to prosecute crime.
  The Constitutional Court held in Basson (1) that this duty is “of central importance in our constitutional framework”.
  The state is obstructed in the discharge of this duty whenever a court order prevents it from pursuing a prosecution:

“By providing for an independent prosecuting authority with the power to institute criminal proceedings, the Constitution makes it plain that the effective prosecution of crime is an important constitutional objective.  Where, therefore, a court quashes charges on the ground that they do not disclose an offence with the result that the State cannot prosecute that accused for that offence, the constitutional obligation of the prosecuting authority and the State, in turn, is obstructed.”

12. There are a number of constitutional and statutory constraints upon the state’s power and duty to prosecute crime.  The most significant of these is the limitation imposed by s 18 of the CPA.  It provides that the right to prosecute crime generally prescribes after twenty years, but excludes from this time-bar a number of very serious crimes (none of which is relevant).
  The section thus gives expression to a legislative policy that the state must generally prosecute crime within twenty years.
13. The state is also obliged by s 35(3) of the Constitution to ensure that those who are prosecuted, are afforded a fair trial.  This right to a fair trial “is a comprehensive and integrated right” which includes the elements specified in s 35(3) but is not limited to them.

14. The right to a fair trial does not only require fairness to the accused.  It also requires fairness to the public as represented by the state.  The Constitutional Court put it as follows in Jaipal:

“The right of an accused to a fair trial requires fairness to the accused, as well as fairness to the public as represented by the State.  It has to instil confidence in the criminal justice system with the public, including those close to the accused, as well as those distressed by the audacity and horror of crime.”

15. One of the elements of the right to a fair trial is the right identified in s 35(3)(d) of every accused person “to have their trial begin and conclude without unreasonable delay”.  We will later give more detailed consideration to the meaning and effect of this provision.
16. Parliament enacted s 342A of the CPA to give effect to the right to a trial without unreasonable delay in s 35(3)(d) of the Constitution.  It was inserted in the CPA with effect from 1 September 1997 (with the exception of ss 342A(3)(e) and (5) which have not yet commenced
).  It obliges a court before which criminal proceedings are pending, to investigate any delay in the completion of the proceedings which appears to be unreasonable.  It also provides the court with a range of remedial powers if it finds that the proceedings are indeed being delayed unreasonably.  We will later consider the meaning and effect of this section in greater detail.
17. The important point for present purposes however, is that an accused who complains about unreasonable delay in the conduct of a criminal prosecution, is now confined to the procedures, requirements and remedies of s 342A and is no longer entitled to fall back on s 35(3)(d) of the Constitution or the pre-constitutional common law.  The Constitutional Court made this clear in New Clicks, a case dealing with the Promotion of Administrative Justice Act 3 of 2000 (PAJA).
  Justice Ngcobo explained that as PAJA had been enacted to give effect to the right to administrative justice in section 33 of the Constitution, claimants are confined to the provisions of PAJA and may not circumvent it by falling back on section 33 of the Constitution:

“Our Constitution contemplates a single system of law which is shaped by the Constitution.  To rely directly on s 33(1) of the Constitution and on common law when PAJA, which was enacted to give effect to s 33, is applicable, is, in my view, inappropriate.  It will encourage the development of two parallel systems of law, one under PAJA and another under s 33 and the common law.  Yet this Court has held that there are not two systems of law regulating administrative action – the common law and the Constitution – ‘but only one system of law grounded in the Constitution’”.

“Legislation enacted by Parliament to give effect to a constitutional right ought not to be ignored. And where a litigant founds a cause of action on such legislation, it is equally impermissible for a court to bypass the legislation and to decide the matter on the basis of the constitutional provision that is being given effect to by the legislation in question”. 

18. We will now address some of the features of the right to a trial without unreasonable delay in terms of s 35(3)(d) of the Constitution.  We do so not because the accused’s applications may properly be based directly on s 35(3)(d), but because it provides the background to and constitutional underpinning of s 342A of the CPA.
When does time begin to run?
19. Section 25(3)(a) of the Interim Constitution provided that every accused person had a right to a trial within a reasonable time “after having been charged”.  It was made clear that time began to run only when someone was charged.  No guarantee was given against unreasonable delay before the commencement of proceedings.  The section only provided a guarantee against unreasonable delay once proceedings had been instituted.
20. Section 35(3)(d) of the Final Constitution does not specify when time begins to run but we submit for the following reasons that it bears the same meaning as its predecessor in the Interim Constitution:
20.1. First, it would have been a very significant and drastic change  from the Interim to the Final Constitution, to extend the constitutional guarantee against unreasonable delay to the whole period before and after the institution of proceedings, that is, from the commission of the crime until the finalisation of the prosecution.  There is no reason to suppose that the Final Constitution intended to make such a drastic change.  The Constitutional Court analysed s 25(3)(a) of the Interim Constitution in Sanderson.
  Justice Kriegler who gave the unanimous judgment of the court said that, although s 25(3)(a) of the Interim Constitution and s 35(3)(d) of the Final Constitution were not identical, they were “substantially the same”.
  Justice Ackermann later said in Dzukuda that, although Sanderson had been concerned with s 25(3)(a) of the Interim Constitution, “the principles enunciated in that judgment are of equal application to the right protected by s 35(3)(d) of the present Constitution”.
  Although the court did not pertinently address the question when time began to run in either case, it would hardly have made the analysis of the one applicable to the other if there were a significant and drastic difference between the two. 

20.2. Secondly, the language of s 35(3)(d) makes it clear that time begins to run only when someone is charged.  That is because it confers the right only on an “accused person”.  The right only attaches once someone becomes an accused person, that is, when someone is charged.  Until then the right does not attach and time does not run.  

20.3. Thirdly, the right vested in every accused person, is a right “to have their trial begin and conclude” without unreasonable delay.  It is clearly confined to the conduct of pending prosecutions.  They must be brought to trial and the trial must finish without unreasonable delay.  It does not vest anyone with a right to be charged without unreasonable delay or at all.

20.4. Fourthly, the right is a component of the wider right to a fair trial.  It is one of the rights concerned with the conduct of pending trial proceedings after they have been set in motion and not before then.  The right is not triggered until proceedings are pending.

21. This court however preferred a different interpretation in Coetzee.
  His lordship Mr Justice Thirion held that,
“there is, to my mind, no virtue in trying to formulate a rule for determining a point in time from which the delay in commencing a trial has to be reckoned for the purpose of deciding whether the delay has been unreasonable.  Delay which occurs before an accused is arrested or served with a summons may be more prejudicial to the accused than the delay which occurs thereafter.”

22. The SCA recently considered the question in Zanner.

22.1. The accused was involved in an incident at work which led to the death of a colleague in March 1992.  He was charged with culpable homicide in April 1993.  He made representations to the DPP to have the charges withdrawn.  Pursuant to his representations, the charges against him were withdrawn in January 1994.
22.2. In April 2004 the accused was again indicted but this time for the murder of his colleague.  He applied for a permanent stay of prosecution on the basis that more than ten years had elapsed from the date on which he had first been charged.  

22.3. The trial court dismissed the application for a permanent stay on the basis that the accused had failed to establish prejudice as a result of the delay.  The SCA unanimously held that the appeal should be dismissed.  Two judgments were delivered in the SCA.

22.4. The majority judgment was given by Maya AJA with whom Scott JA and Van Heerden JA agreed.  She said that counsel were agreed that the delay in the prosecution of the case had to be calculated from August 1993 when the accused was first charged.  She accordingly assumed in favour of the accused, but without deciding, that the delay had commenced in August 1993.  She made it clear however that this assumption may well be incorrect:

“This may well not be correct and it could be argued that it would be inappropriate to set a time-bar in circumstances where, for example, the prosecuting authority decides not to prosecute because it is unable or does not believe, for any number of valid reasons, that a case can be prosecuted successfully against an accused, as may have been the case in the present matter …  Be that as it may, the issue was not debated before us and it is not necessary, in my view, to consider it in the light of counsel’s agreement.”

22.5. Nugent AJ with whom Cachalia AJA agreed, gave a separate concurring judgment.  He found it necessary to decide the issue left open by Maya AJA.  He held that the right to a trial without delay only accrues to an accused person and that time accordingly only runs once someone becomes an accused person and only for as long as he remains one:
“(T)he right to be brought to trial without unreasonable delay is a right that protects the integrity of the prosecution process:  it accrues to an accused person and endures for only so long as he or she stands accused.”

“It is not necessary to decide in this case precisely when a person can be said to be an ‘accused person’ for purposes of s 35(3)(d) and I do not suggest that that requires that he must have been formally charged.  But on even the widest construction of that term, I do not think that the appellant was an ‘accused person’ at any time throughout the period that is now in issue.  The formal accusation that had been made against him had been withdrawn without any intimation to him that it might be renewed nor any intention that it would be.  There is also no suggestion that the withdrawal of the charge was in some way improper or merely a device”.

“Section 35(3)(d) does not confer a right upon a person to be accused of an offence.  (That would amount to the introduction of a radically new ground of prescription.)  Nor does it confer a right upon a person who has once been accused of an offence not to be accused of it again, which was also counsel’s submission.  (That would be to make material inroads upon the limitations on the right against double jeopardy.)  In its terms, the right that is encompassed in section 35(3)(d) is a right to be tried reasonably promptly while a person stands accused of an offence.”

‘
23. We submit with respect for the reasons that follow that the interpretation adopted by Nugent JA and Cachalia AJA in Zanner is to be preferred over the interpretation adopted by Thirion J in Coetzee.
24. First, on the Coetzee interpretation, there was a significant and drastic difference between s 25(3)(a) of the Interim Constitution and s 35(3)(d) of the Final Constitution.  We have already pointed out that there was no suggestion that such a change was intended, that Kriegler J said in Sanderson that the two provisions were “substantially the same”
 and that Ackermann J subsequently held in Dzukuda that the principles enunciated in Sanderson on the meaning and effect of s 25(3)(a) were “of equal application to the right protected by s 35(3)(d) of the present Constitution”.

25. Secondly, we have submitted that the language of s 35(3)(d) supports the Zanner interpretation.  The right is only conferred on an “accused person”.  The only right conferred on such a person is to have “their trial begin and conclude” without unreasonable delay.  The Coetzee interpretation is inconsistent with this language because it goes much wider.

26. Thirdly, the right is a component of a wider right to a fair trial which is concerned with the conduct of pending trial proceedings.

27. Fourthly, there is learning of the highest standing on the corresponding provision in article 6(1) of the European Convention for the Protection of Human Rights and Fundamental Freedoms which makes it clear that time only runs once criminal proceedings are pending.  

27.1. Article 6(1) provides that, in the determination of criminal charges, “everyone is entitled to a fair and public hearing within a reasonable time”.

27.2. The European Court of Human Rights interpreted this provision in Eckle.
  It held that the “reasonable time” referred to in article 6(1) only “begins to run as soon as a person is charged”.

27.3. The House of Lords considered the matter in Attorney-General’s Reference No 2.
  It referred with approval to Eckle and adopted its interpretation.  Lord Bingham concluded for the majority of the house that “the relevant time period commences at the earliest time at which a defendant is officially alerted to the likelihood of criminal proceedings against him, which in England and Wales will ordinarily be when he is charged or served with a summons”.

27.4. Lord Bingham explained that the purpose of the reasonable time rule is “to ensure that criminal proceedings, once initiated, are prosecuted without undue delay;  and to preserve defendants from the trauma of awaiting trial for inordinate periods”.

27.5. Lord Nicholls said that the purpose of the guarantee of a trial within a reasonable time was,

“to provide protection against the adverse consequences of unreasonable pre-trial delay.  While proceedings are pending there is bound to be suspense and uncertainty for the parties.  This cannot be avoided, even though suspense and uncertainty bring with them deleterious consequences for those concerned and their families. The reasonable time guarantee is aimed at protecting citizens against this undesirable, if inevitable, feature of court proceedings by confining the period during which it exists to a reasonable one.”

28. Fifthly, on the Coetzee interpretation, everyone who commits a crime becomes immediately entitled to be charged and tried without unreasonable delay.  It would effectively introduce a radically new regime for the prescription of the state’s right and duty to prosecute any crime.  Over and above the legislative prescription provisions in s 18 of the CPA, the Coetzee interpretation would preclude the state from prosecuting any crime after a reasonable time has expired after the commission of the offence.  Nugent JA made the point in Zanner that this could never have been intended.

29. Sixthly, the Coetzee interpretation would impose an undue fetter on the state’s capacity to discharge its constitutional duty to prosecute crime.  We have already pointed out that the Constitutional Court held in Basson (1) that this is an important constitutional duty which is obstructed whenever a prosecution is barred by an order of court.
  Section 35(3)(d) should accordingly not be given a meaning wider than its clear language permits because one would thereby impose an undue fetter on the state’s capacity to discharge its constitutional duty to prosecute crime.  

30. Seventhly, even if the Coetzee interpretation were the correct one, it has in any event been overtaken and limited by s 342A of the CPA.  Coetzee was argued in March 1997 and decided in April 1997.  Section 342A was only inserted in the CPA with effect from September 1997.  We have already submitted that, because it has been enacted to give effect to s 35(3)(d) of the Constitution, an accused person is now confined to the procedures, requirements and remedies of s 342A and may not fall back on s 35(3)(d).  It means that, whatever the correct interpretation of s 35(3)(d) might be, parliament has made it clear in s 342A that time only starts running once criminal proceedings are pending before a court.  The primary provision in subsection (1) imposes a duty on every court “before which criminal proceedings are pending” to investigate any delay “in the completion of proceedings”.  It makes two things quite clear.  The first is that the section only applies to proceedings which are pending before a court.  The second is that the only delays the court may investigate, are delays “in the completion of proceedings”.  Subsection (1) is buttressed by subsection (3), which sets out the court’s powers if it finds that “the completion of the proceedings is being delayed unreasonably”.  Section 342A clearly does not extend to delays that might have occurred before the proceedings were instituted. 

31. We accordingly submit in conclusion that time only starts running once the accused has been charged.  That is so for two reasons.  The first is that it follows from the Zanner interpretation of s 35(3)(d) which is the preferred interpretation for the reasons mentioned.  The second is that, even if the Coetzee interpretation were correct, parliament has in any event given effect to s 35(3)(d) by the enactment of s 342A and accused persons are now confined to its procedures, requirements and remedies.  It makes it clear that time only begins to run once the proceedings are pending, that is, once the accused has been charged.
What is an unreasonable delay?

32. Both s 35(3)(d) of the Constitution and s 342A of the CPA make it clear that it is not any delay but only one which is “unreasonable” that is of concern.  The question is when a delay can be said to be unreasonable.

33. The Constitutional Court said in Sanderson that the requirement of reasonableness is based on a value judgment which must be exercised as follows:

“In making that judgment, courts must be constantly mindful of the profound social interest in bringing a person charged with a criminal offence to trial, and resolving the liability of the accused.  Particularly when the applicant seeks a permanent stay of prosecution, this interest will loom very large.  The entire enquiry must be conditioned by the recognition that we are not atomised individuals whose interests are divorced from those of society.  We all benefit by our belonging to a society with a structural legal system;  a system which requires the prosecution to prove its case in a public forum.  We also have to be prepared to pay a price for our membership of such a society, and accept that a criminal justice system such as ours inevitably imposes burdens on the accused.  But we have to acknowledge that these burdens are profoundly troubling and incidental.  The question in each case is whether the burdens borne by the accused as a result of delay are unreasonable.”

34. Kriegler J went on to say that the factors taken into account in exercising the value judgment include the following:
34.1. The duration of the delay “is obviously central to the enquiry”.

34.2. The nature of the prejudice suffered by the accused is an important factor.

34.3. If the accused has been the primary agent of delay, he should not be able to rely on it.  He should not be allowed to complain about periods of time for which he has sought a postponement or delayed the prosecution in ways that are less formal.

34.4. The complexity of the case is relevant.  The more complex it is, the longer it will take for the state to prepare.

34.5. The last factor is systemic delay.
  It includes resource limitations that hamper the effectiveness of police investigation or the prosecution of a case, and delays caused by court congestion.  Systemic factors are probably more excusable than cases of individual dereliction of duty.

35. The Constitutional Court affirmed these principles in Wild
 and held in Dzukuda that they are also applicable to s 35(3)(d) of the Final Constitution.

36. These matters have now been codified in s 342A(2).  It provides that, in considering the question whether any delay is unreasonable, the court must consider,

“(a)
The duration of the delay;

(b) the reasons advanced for the delay;

(c) whether any person can be blamed for the delay;

(d) the effect of the delay on the personal circumstances of the accused and witnesses;

(e) the seriousness, extent or complexity of the charge or charges;

(f) actual or potential prejudice caused to the State or the defence by the delay, including a weakening of the quality of evidence, the possible death or disappearance or non-availability of witnesses, the loss of evidence, problems regarding the gathering of evidence and considerations of costs;

(g) the effect of the delay on the administration of justice;

(h) the adverse effect on the interests of the public or the victims in the event of the prosecution being stopped or discontinued;

(i) any other factor which in the opinion of the court ought to be taken into taken.”

37. It is clear that none of these factors can ever be considered in isolation and that the court ultimately has to strike a balance between them.  The fact that there has been a delay or even a long delay “cannot per se be regarded as an infringement of the right to a fair trial”.
  There is no pre-ordained time within which a prosecution must commence and end.  Some delay is inevitable.  There is also no rule that says that any delay that causes prejudice to the accused violates his rights.  Some delay is inherent in the system and inevitable and will always impose material emotional and financial burdens on the accused and those close to him.  But it is only when those matters are unduly exacerbated by excessive delays brought about by the state, that it can be said to become unreasonable.

38. The prejudice an accused may suffer as a result of unreasonable delay, is broadly of two kinds.  The first is trial-related prejudice.  It impacts on the accused’s capacity to conduct his defence.  He suffers trial-related prejudice only if his ability to defend himself in the criminal prosecution has been adversely affected in a concrete and material way.  The second is social prejudice.  Social prejudice refers to the impairment of the accused’s right to liberty caused by his pre-trial incarceration, onerous bail conditions and the like, and his right to security of the person caused by stress, anxiety, financial prejudice and the like.

The remedy for unreasonable delay

39. Section 342A regulates the exercise of the court’s remedial powers for unreasonable delay as follows:
39.1. Section 342A(3) provides that, if the court finds that the proceedings are being delayed unreasonably, it may make any order it deems fit “to eliminate the delay and any prejudice arising from it or to prevent further delay or prejudice”.  The court’s order must be directed at the elimination or prevention of delay and the prejudice that flows from it.  The purpose of the order is not to punish the state but to protect the accused against further violation of his rights.

39.2. The orders the court may make in terms of 342A(3) include orders,

“(a)
refusing further postponement of the proceedings;

(b) granting a postponement subject to any such conditions as the court may determine;

(c) where the accused has not yet pleaded to the charge, that the case be struck off the roll and the prosecution not be resumed or instituted de novo without the written instruction of the Attorney-General;

(d) where the accused has pleaded to the charge and the State or the defence, as the case may be, is unable to proceed with the case or refuses to do so, that the proceedings be continued and disposed of as if the case for the prosecution or the defence, as the case may be, has been closed;

(e)   

(f) That the matter be referred to the appropriate authority for an administrative investigation and possible disciplinary action against any person responsible for the delay.”
39.3. Section 342A(4)(a) imposes an important limitation on the court’s power to grant orders of the kind described in s 342A(3) which may have the effect of putting a permanent end to the prosecution.  It provides that in cases where the accused has pleaded to the charge the court may not issue such an order “unless exceptional circumstances exist and all other attempts to speed up the process have failed”.  There are two pre-conditions for such an order.  The first is that it may only be made when there are exceptional circumstances which justify it.  The second is that the order may only be made after all other attempts to speed up the process have failed.  It is a remedy of last resort.
40. Our courts have frequently made it clear that a stay of prosecution is a remedy of last resort which may only be invoked in exceptional circumstances.  Kriegler J said in Sanderson that the remedy of a stay is “radical, both philosophically and socio-politically”.  That is so because,
“Barring the prosecution before the trial begins – and consequently without any opportunity to ascertain the real effect of the delay on the outcome of the case – is far-reaching.  Indeed it prevents the prosecution from presenting society’s complaint against an alleged transgressor of society’s rules of conduct.”

41. There is a range of lesser remedies which are usually more appropriate for unreasonable delay.  They include for instance,
-
a public acknowledgment of the breach of the accused’s right to a trial without unreasonable delay;

-

an order placing the parties on terms with specified deadlines for the conduct of the proceedings leading to trial;

-

an order which requires the state to commence with a trial within a specified period;

-

or an award of damages to the accused if and when he should be acquitted at the end of the case.

42. Because a stay is such a radical remedy and one which finally obstructs and defeats the state’s attempt to discharge its duty to prosecute crime in the public interest, it is rarely a suitable remedy and one which might be appropriate only where the accused has suffered material trial-related prejudice which cannot be remedied by lesser means:
42.1. In Sanderson Kriegler J held that a stay “is likely to be available only in a narrow range of circumstances, for example, where it is established that the accused has probably suffered irreparable trial prejudice as a result of the delay”.

42.2. In Wild the Constitutional Court confirmed that a stay of prosecution “cannot be granted in the absence of trial-related prejudice or extraordinary circumstances”.
  It added that where there is no trial prejudice, an application for a stay “must fail unless there are circumstances rendering the case so extraordinary as to make the otherwise inappropriate remedy of a stay nevertheless appropriate”.
  
42.3. The SCA endorsed and applied this approach in Zanner.

43. The House of Lords recently adopted the same approach to breaches of the guarantee of a trial within a reasonable time in article 6(1) of the European Convention.  It did so in Attorney-General’s Reference No 2.
  Lord Bingham who was supported by a majority of the house held that “the public interest in the final determination of criminal charges requires that such a charge should not be stayed or dismissed if any lesser remedy will be just and proportionate in all the circumstances”.
  
44. These authorities make it clear that a stay is a remedy of last resort which is appropriate only in extraordinary circumstances where the accused can no longer be afforded a fair trial.  That would usually be the case only where the accused has suffered material trial-related prejudice which cannot be cured by a lesser remedy.
The proof of trial-related prejudice which cannot be cured
45. An accused who applies for a stay or any similar relief of a permanent nature, must satisfy all the requirements of an application for a permanent interdict.
  It means that he must satisfy the court on a balance of probabilities of all the requirements for the relief he seeks.
46. Where such an accused applies for relief by motion proceedings, and material disputes of fact arise, the determination of the application is subject to the Plascon-Evans rule.
  Ordinarily, the court will consider those facts alleged by the accused and admitted by the state together with the facts as stated by the state to consider whether relief should be granted.
47. An accused who seeks a stay on the ground of trial-related prejudice, or for that matter on the ground of social prejudice, must satisfy the court that he has suffered real, concrete and material prejudice which cannot be cured by lesser means.  Vague and unspecific complaints do not suffice.  In McCarthy
 and again in Zanner
 the SCA endorsed the following approach to matters of this kind:

“Vague and conclusory allegations of prejudice resulting from the passage of time and the absence of witnesses are insufficient to constitute a showing of prejudice.  Defendant must show definite and not speculative prejudice, and in what specific manner missing witnesses would have aided the defence.”

48. The SCA also made it clear in McCarthy that, even if it is established that the accused has suffered some trial-related prejudice as a result of the delay, a stay should not be ordered if the handicaps from which the accused will suffer will also render more difficult the prosecution’s task of proving the accused’s guilt beyond a reasonable doubt.  It declined a stay in that case to an accused who complained of trial-related prejudice as a result of a delay of some 15 years after the commission of the offence.  Farlam AJA explained why:
“The trial prejudice relied on is … that the lapse of 13 years (now 15) since the alleged conspiracy [the crime in question] suggests very strongly that the fairness of the trial will be materially adversely affected, in at least the following respects:  the applicant’s recollection of events, the tracking down of such witnesses for the defence as may survive, the willingness of witnesses to testify, the recollection of those witnesses and the procurement of real evidence.

I do not think the grounds of prejudice listed in the passage I have quoted … are sufficient to justify the far-reaching remedy of an indefinite stay.  At least some of the handicaps from which the appellant will suffer may also render the prosecution’s task more difficult, in particular those relating to the availability 15 years on, of witnesses and their recollection of events.  Furthermore, these points which will all have a bearing on the question of proof beyond reasonable doubt will be able to be brought to the attention of the jury with all the emphasis at the command of her legal representatives”.

49. If the court is left uncertain whether the accused has suffered irremediable trial-related prejudice, it need not necessarily dismiss the accused’s application for relief.  It may defer its determination of the application until the end of the trial.  It will then be in a much better position to determine whether the accused in fact suffered irremediable trial-related prejudice as a result of the delay.  This is the approach recently adopted by Jordaan J in the Boeremag trial.
  The accused applied for a stay of prosecution because he alleged that the prosecution had gained unlawful access to his privileged statement.  The court however held that it could not determine at the outset of the trial whether it was still possible to afford the accused a fair trial.  It was something that a court could only determine at the end of the trial with the benefit of all the evidence before it.  It would consequently be premature and irresponsible to determine the application at the outset.  The court accordingly deferred its judgment on the application to the end of the case.

THE DELAY

Length of the delay

50. The accused have grossly exaggerated the length of the delay.  The correct assessment is as follows.

Past delay

51. We have already submitted that, in terms of section 35(3)(d) of the Constitution and section 342A of the CPA, the clock only begins to run when a person becomes an “accused”. The time that elapsed after the commission of the offence and before a person became an “accused” is not relevant for the purposes of computing the delay.

52. In his affidavit the first accused appears to share this view for he says that,

“The State decided on the timing of the charges against me.  They were aware that that step triggered the fair trial rights of an accused.”

53. In the first accused’s heads of argument however it is now contended that the date of the decision not to prosecute him (23 August 2003) should the date from which the delay is calculated. 

54. The second accused’s heads of argument imply that in their case the delay should be reckoned from the start of the Shaik trial (11 October 2004) because they could have been prosecuted with Shaik. 

55. It is accordingly necessary to consider when each of the accused became an “accused person”.

56. The first accused became an “accused person” when the NDPP announced the decision to prosecute him on 20 June 2005 or on the day of his first appearance in court on 29 June 2005.  We shall assume in favour of the first accused that the clock began to run on the earlier of these dates (i.e. on 20 June 2005).

57. The second accused became an “accused person” when it was served with the provisional indictment on 4 November 2005.
58. The third accused became an “accused person” in the present proceedings when it was served with the provisional indictment on 4 November 2005.  It was indicted in the Shaik matter but the charges against it were formally withdrawn on 11 October 2004.
  We submit that, as was the case with Zanner,
 time began to run anew when the third accused was indicted on 4 November 2005.

Future delay

59. The state will be in a position to commence the trial in the first term of 2007.

60. The accused go to extraordinary lengths to dispute this assessment.  They say that the state seeks a postponement for a period that is “wholly uncertain”.
  The first accused complains that the state will require “well beyond the first half of 2007” to prepare for trial,
 and says that the postponement is sought “for some two years at least”.
  The second and third accused go even further when they complain that “the state may only be ready to commence the prosecution some 3 to 5 years in the future”.
  All of these complaints are unfounded in the light of the state’s assurance under oath that it will be in a position to commence the trial in the first term of 2007.
61. The first accused also contends that, since the state took “five to seven years” to investigate the charges, the equality-of-arms principle requires that he should similarly be afforded “an adjournment for some 5 to 7 years … to prepare”.
  It is not correct that the state has taken five to seven years to prepare its case.

62. But even if this were correct, the first accused’s contention is illogical in its own terms.  If the first accused is of the view that the state did not reasonably require five to seven years to investigate the case, then it makes no sense for him to say that he requires the same unreasonable period to prepare his case.  The first accused cannot ratchet up the length of the delay by claiming that he needs to prepare for a period of time that is, ex hypothesi, unreasonable.
63. The delay, an accused requires to prepare for trial, in any event does not count as delay occasioned by the state.

Total period of delay

64. In the light of what is set out above, it is now possible to compute the total period of the delay.  For the sake of simplicity, we shall assume that the trial will commence on say 1 March 2007.  The total period of the delay will then be as follows:

64.1. First accused – approximately 20 months (from 20 June 2005 to 1 March 2007).

64.2. Second and third accused – approximately 16 months (from 4 November 2005 to 1 March 2007).

The original trial date
65. The trial date of 31 July 2006 was acceptable to all the parties.  It was, in any event, the first available date in the High Court when the trial could be accommodated. We submit that a delay of some 13 months in respect of the first accused and some 9 months in respect of the second and third accused between arraignment and trial, is not unreasonable and is modest compared to the typical systemic delays in High Court trials.  This is all the more so if regard is had to the complexity of the case.

66. There has accordingly not been an unreasonable delay in the period leading up to the trial date of 31 July 2006.  Indeed this appears to be common cause, since the trial date of 31 July 2006 was accepted by all the parties and there is nothing to suggest that the accused would have complained of an unreasonable delay if the trial had commenced on this date.  The first accused has made it clear that his application for a stay “was brought as a counter application” since “[i]t was triggered by the state’s application for a postponement”.
  He makes it plain that he would not have applied for any relief based on unreasonable delay if the trial had proceeded on 31 July 2006.

67. The only remaining issue is whether the future delay occasioned by the postponement to early 2007 will be unreasonable.  We address this issue below.
The need for a postponement

The setting of the trial date

68. It is necessary to begin by having regard to the circumstances in which the state agreed to the trial date of 31 July 2006.  The relevant circumstances were as follows.
69. On 26 July 2005 KPMG was mandated to conduct a thorough, professional and objective independent forensic investigation in this matter. 

70. On 18 August 2005 the state conducted search-and-seizure operations at 22 premises.  It confiscated some 93 000 documents.  It did so in terms of search warrants granted by Ngoepe JP.

71. Before the first accused appeared in the Magistrate’s Court on 11 October 2005, the state indicated that it intended to apply for a postponement for further investigation and the preparation of the indictment.   The main reason for this was that a large volume of documents seized during the searches of 18 August 2005 still needed to be analysed.  The state proposed to supply the final indictment by the end of March 2006, as part of a broader proposal to postpone the matter. 
  The first accused however rejected the proposal. 

72. The state accordingly applied for the matter to be transferred to the High Court in terms of section 75 of the CPA prior to serving an indictment.  The first accused opposed the transfer. 

73. The matter was eventually resolved by agreement.
  A critical condition of this agreement was that the indictment to be served before the next appearance on 12 November 2005, was to be “provisional”, a fact recorded by the presiding magistrate. 
  What this meant was that the state would be entitled to continue with its investigations and would in due course furnish a “final” indictment.  The state indicated that it would endeavour to provide the “final” indictment by the end of March 2006, which (in the circumstances that prevailed at the time of the agreement) was estimated to be a reasonable period for the completion of the outstanding investigations.

74. It was on this basis that the state agreed to the trial date of 31 July 2006, and the Judge President was approached for his approval of the trial date.  On 12 October 2005 the parties met with the Judge President and arranged the trial date of 31 July 2006. 

The events after the trial date was set

75. After the state agreed on 12 October 2005 to the trial date of 31 July 2006, further applications were brought to impugn the search-and-seizure operations that had been conducted on 18 August 2005.  Cumulatively, these applications severely disrupted the state in its preparation for the trial date of 31 July 2006.  Until late May 2006, when substantial progress was made in the settlement discussions with some of the applicants in the search warrant applications, the forensic auditors were unable to finalise their report and the state was therefore unable to finalise the indictment. 
  We describe this disruption in more detail below.

76. A barrage of applications has been brought by various parties to have declared unlawful the searches conducted on 18 August 2005:

76.1. On 26 August 2005, Julekha Mahomed (Mahomed), an attorney who had acted for the first accused, applied to set aside the search warrants relating to her practice.
  The Witwatersrand Local Division of the High Court set aside the search warrants on 9 September 2005.
  Leave to appeal to the SCA was granted, and the appeal is pending.  The state has made a settlement proposal to Mahomed, to which a final response has not yet been received.

76.2. On 10 October 2005, the first accused and his attorney Michael Hulley (Hulley) applied to set aside some of the search warrants.
  The Durban High Court set aside some of the search warrants on 15 February 2006.
  The state has applied for leave to appeal.  The application has not been heard since the parties are involved in settlement negotiations.

76.3. These applications were the only ones which had been brought before 12 October 2005 when the parties agreed to go to trial on 31 July 2006.
76.4. On 14 October 2005, Shaik and two of the companies in the Nkobi group applied to the Durban High Court to set aside the search warrants for the searches of their premises.  The matter has not yet been set down for hearing.

76.5. On 17 November 2005, Jurgen Kogl and Cay Nominees (Pty) Ltd applied to set aside some of the search warrants in the Pretoria High Court.  The applicants replying papers have not yet been delivered.

76.6. On 5 January 2006, the second and third accused and others, applied to set aside some of the search warrants.
  On 4 July 2006, the Pretoria High Court dismissed their application.
  On 19 July 2006 the second and third accused lodged an application for leave to appeal.
77. When the bulk of the evidence it had gathered in the searches of 18 August 2005 came under attack, it became impossible for KPMG to prepare its report because he attacks created uncertainty about the status of the evidence and whether the state could make use of it or not.  The delay in the completion of the KPMG report in turn delayed the finalisation of the indictment because the one will be the cornerstone of the other.
 
78. The state entered into settlement discussions with the accused and their associates with a view to settlement of their attacks on the searches of 18 August 2005.  By May 2006 those discussions with the first accused and Hulley had reached a point where the state could say with a tolerable degree of confidence that its preparation could proceed on the bulk of the documents in its possession on the basis that the remaining disputes about their admissibility will be submitted to the trial court for determination.
 

79. We submit that in these circumstances the state cannot be blamed for the delay caused by the disruption of its preparation by the attacks on the evidence it gathered on 18 August 2005.  We do not suggest that the accused and their associates were not entitled to make those attacks.  They were of course fully entitled to do so.  But the state then cannot be blamed for the delays caused by those attacks.  Both the Constitutional Court and the SCA have made that clear:
79.1. The accused elected to pursue a strategy of litigation.  Whilst it is the prerogative of the accused to exercise their legal rights as they see fit, they cannot complain about the resultant delay.  The Constitutional Court made the point as follows in Sanderson:

“I would suggest that if an accused has been the primary agent of delay, he should not be able to rely on it in vindicating his rights [to a speedy trial].  The accused should not be allowed to complain about periods of time for which he has sought a postponement or delayed the prosecution in ways that are less formal.”

79.2. The SCA endorsed and applied this principle in McCarthy.
  Farlam AJA held that the state cannot be held accountable for delays occasioned by the litigation tactics of the defence, however “legitimate and beyond criticism” those tactics might have been.

79.3. This court made the same point in Coetzee’s case:

“Delay due merely to the complexity of the case or contributed to by the defendant himself should never be the foundation for a stay [of prosecution].” (Our emphasis)

79.4. The accused moreover have other remedies at their disposal if they wish to impugn the evidence obtained in the search-and-seizure operations.  They may challenge the admissibility of the evidence when the state seeks to introduce it at the criminal trial on the basis that it was obtained unlawfully.  Such a strategy would not have delayed the finalisation of the investigation or the commencement of the trial.

79.5. But we repeat that we do not dispute the right of the accused to vindicate their legal rights in whatever way they see fit.  But then they cannot complain if their litigation tactics cause disruption and delay.  Farlam AJA explained in McCarthy that,
“… the grant of  an indefinite stay [of prosecution] in a case such as this would hold out to accused the prospect that they will eventually be able to escape prosecution if ‘if they are able, by the employment of astute legal advisors, legitimately to hold the State at bay for long enough’. 

The scale of the investigation

80. The state’s inability to proceed on 31 July 2006 becomes all the more excusable when regard is had to the scale and complexity of the investigation.  It is common cause that the investigation has involved,

80.1. obtaining documents by search-and-seizure and summons procedures, including hundreds of bank accounts, accounting records company records and computer files;

80.2. analysing tens of thousands of documents, including computer files;

80.3. reconstruction and expert ordering of computer files by forensic computer experts;

80.4. summonsing and interviewing hundreds of witnesses from around the world (including Malaysia, Switzerland, England and Scotland);

80.5. drafting and finalizing of hundreds of witness statements,

80.6. commissioning and finalizing forensic auditors’, computer experts’ and other experts’ reports;

80.7. the making of applications for letters requesting mutual legal assistance from foreign countries;  and

80.8. a series of court challenges of various aspects of the investigation and prosecution.

81. The complexity of the investigation is graphically illustrated by the expected length of the forensic accountants’ report.  In the Shaik matter, the report was 250 pages long and was supported by 25 lever-arch files of annexures.  The report in the present matter is expected to be much longer with exhibits and analyses running into thousands of pages.

82. There is indeed no dispute between the parties that this is a complex investigation.  The first accused does not in any meaningful sense dispute the state’s assessment of the complexity of the investigation. 
  The second and third accused say that they do not “take issue with the state regarding its evaluation of the complexity of the investigations”.

Time required to finalise the investigation

83. The state says on affidavit that it needs until the first quarter of 2007 to prepare for the criminal trial.  We submit that this is not an unreasonable period of time.  The state’s affidavits set out various matters that will require further investigation or action before the trial can commence.  They include the following:

83.1. Witnesses have to be interviewed in relation to documents obtained during the search-and-seizure operations.  As indicated above, this process has been delayed by virtue of ongoing legal disputes regarding the documents seized during the search-and-seizure operations.

83.2. In the Shaik trial, the last payment made by Shaik/Nkobi to the first accused was alleged to have occurred on 30 September 2002.  This was based on information available to the state at the time.  However Shaik testified at his trial that the payments to the first accused continued after 30 September 2002 and were still continuing.  The forensic accountants were accordingly instructed to investigate the financial affairs of Shaik, Nkobi and the first accused after 30 September 2002.  For the reasons indicated above, the forensic accountants have not yet finalised their report.

83.3. The first accused has denied that he met with Alain Thétard of Thomson-CSF (now Thint) and Shaik on the occasion referred to in the encrypted fax.  The first accused’s official diary will shed light on this.  The diary was seized during the search of the Union Building, but to date the prosecution has not had access to it.

83.4. On 9 December 2005, the state made application for a letter of request to the Attorney-General of Mauritius for the delivery of certain original documents.  The application was opposed by the second and third accused on the grounds, inter alia, that the matter fell to be decided by the trial judge.  On 22 March 2006, the Durban High Court adjourned the application on the basis that the trial court should hear the application after the accused had pleaded.
  In the circumstances, the state has been unable to secure possession of the original documents.  These documents are important to the state’s case, since the second and third accused have refused to agree that copies will be admissible.
  
83.5. If however the Mauritius application has not been settled by the time of trial, then the state will proceed on the same basis as it did in the Shaik trial with the copies of the documents it obtained shortly after the search on 9 October 2001 (which were held admissible in the Shaik case
), or proceed with whatever application in relation to those documents it may then deem appropriate as the trial unfolds.

83.6. Shaik’s appeal is to be heard by the SCA in the week of 25 September 2006.
  The prosecutors in this case will be involved in that appeal.  They will need time to prepare for the appeal.  The record runs to more than 8 000 pages.
  

84. In the light of the profound implications of the Shaik appeal for the pending case against the accused, it simply makes good sense not to start the trial until after the Shaik appeal.  Obviously the trial cannot be delayed unreasonably just because of this and, equally obviously, this court will not be entitled to consider (let alone be bound by) any findings of fact in the Shaik appeal.  On the other hand, this court will be bound by any apposite findings of law in the Shaik appeal. 
  In combination with the other delaying factors, the Shaik appeal must be considered as a reasonable factor also contributing to the delay.

85. The SCA has now handed down judgment in the matter of SABC v Downer SC N.O
. Howie P remarked in paragraph 23 that:

“Thus far the experienced practitioner might well ask how all that distinguishes the case [the appeal in S v Shaik] from any other long and demanding trial. The answer lies in those very circumstances which have aroused the public interest on which the applicant relies. The second respondent was a loyal supporter of the ruling political party and a substantial contributor to its funds; he was a close friend and admirer of Zuma who had by the time of some of the events in issue become the country’s Deputy President; there is a backdrop of foreign commercial interests jostling for political patronage in the early years of the new democracy; there is the involvement of the so-called arms deal and allegations of irregularities that beset it; and there are profound implications for the pending case against Zuma.”

The state’s proposed timetable

86. As explained, settlement negotiations have been taking place regarding the searches of 18 August 2005.  In the light of the progress in those settlement negotiations, the state instructed KPMG on 23 May 2006 to finalise their report on the basis of the bulk of the documents seized on 18 August 2005 (save for those in respect of which privilege had been claimed or those that remained sealed) on the basis that any disputes regarding admissibility would be determined at the trial.
  The stage has now been reached where most of the investigation has been finalised.
 

87. The report of the forensic accountants is nearing completion.  It will be finalised and delivered by 5 September 2006.
  Once this is done, the state will immediately revise the indictment in the light of the report.  The state has undertaken to provide the defence with the amended indictment by no later than 15 October 2006.
  The state has also undertaken to provide the outstanding further particulars as soon as the forensic report and the indictment are finalised.

88. If the trial starts at the beginning of the first term in 2007 the defence will have five months to study the KPMG forensic report and three and a half months to study the amended indictment and request and obtain such further particulars as may be necessary for their preparation for trial.  This should be sufficient. 
  That said, the state is unaware of how much time the defence will need to prepare for trial after it receives the forensic report.  The state will obviously not object to any reasonable defence application for sufficient time to prepare for trial. 

89. We submit that the state’s suggested timetable is reasonable and practical.  There is no reason to believe that the state and the accused will be unable to comply with this timetable.

Conclusion

90. We submit that the state has offered a satisfactory explanation for the fact that the trial will not be able to commence before the first term of 2007.

Reasons for delay in charging of accused

Introduction

91. We have submitted that, in terms of section 35(3)(d) of the Constitution and section 342A of the CPA, the clock only begins to run when a person becomes an “accused”.  The time that elapsed after the commission of the offence and before a person became an “accused” is not relevant for the purposes of computing the delay.  In the event that this court were to take a different view of the matter, we make the submissions that follow.

92. Thirion J held in Coetzee
 that the following factors are relevant to an assessment of the delay between the commission of a crime and the commencement of a criminal trial:

“In considering whether there has been an unreasonable delay in commencing a trial the Court has, to my mind, to have regard to all the factors which contributed to the delay and in particular to:

(1)
the length of the delay from the commission of the crime to the commencement of the trial; this however is not simply a mathematical calculation and the Court has to consider also,

(2)
the reasons for the delay; among which would be the availability or non-availability of evidence or witnesses; the degree of complexity of the case; its inherent requirements, difficulties encountered in the investigation of the case, the marshalling of evidence, the tracing of witnesses and the preparation of the case for trial; and,

(3)
any prejudice which the accused suffered or is likely to have suffered as a result of the delay.”

93. We attach a comprehensive time-line of relevant events in the investigation.  We have grouped these events into a number of periods which are examined below.  We shall indicate with regard to each period that the state did not delay unreasonably in the conduct of its investigation.

The period prior to 24 August 2001

94. The investigations which led to the charges against Shaik/Nkobi and the present accused had their origins in broad-ranging allegations of impropriety relating to the “arms deal”.  Those allegations were made, inter alia, in September 1999 by Ms Patricia de Lille.  McCarthy, the head of the Directorate of Special Operations of the National Prosecuting Authority, describes the process that unfolded once those allegations were made.
  
95. Following a special audit by the Auditor-General and an investigation and recommendation by the Parliamentary Standing Committee on Public Accounts, the NPA decided on 6 November 2000 to undertake a wide-ranging preparatory investigation into the whole of the arms deal in terms of section 28(13) of the National Prosecuting Authority Act 32 of 1998 as part of a multi-agency joint investigation team together with the Auditor-General and the Public Protector. 
  
96. The evidence uncovered in the preparatory investigation led to the declaration on 24 August 2001 of a more focussed investigation in terms of section 28(1)(a) of the NPA Act
 and to applications for search warrants and for mutual legal assistance from the other countries involved
.
97. The important point for present purposes is that, prior to the investigators’ interviews with the Thint auditors Gary Parker and David Read, Thétard’s secretary Sue Delique and Shaik’s personal assistant Bianca Singh, and the discovery of the encrypted fax, all of which happened in mid 2001
, the state was unaware of the offences committed by the accused.  It follows that the state cannot be blamed for the fact that no steps were taken against the accused prior to mid 2001.  It was only the subsequent investigation that revealed that the offences had commenced as early as October 1995.

The period from 24 August 2001 to 23 August 2003

98. The next important period was from 24 August 2001 to 23 August 2003.  It began on 24 August 2001 when McCarthy initiated an investigation in terms of section 28(1)(a) of the NPA Act into aspects of the arms deal, one of which concerned the accused.
  This period ended on 23 August 2003 when Mr Bulelani Ngcuka (who was the National Director of Public Prosecutions) and Mr Penuell Maduna (who was the Minister of Justice and Constitutional Development) held a press conference at which Mr Ngcuka announced that the NPA had decided to prosecute Shaik, the Nkobi group of companies and the third accused but not the first accused.
 

99. The events during this period are summarised in the affidavit of McCarthy.

100. It is apparent from McCarthy’s chronology that the bulk of the initial investigation was completed during this period.  On 22 October 2002 McCarthy extended the investigation to include investigation of a broader corrupt relationship between Shaik and the first accused that was not connected to the arms deal.

101. The investigation involved applications for mutual legal assistance to foreign countries; the searches of numerous premises in France, Mauritius and across South Africa; the forensic examination of tens of thousands of documents, 118 bank accounts and dozens of companies’ records; and the interviewing and questioning of a vast number of witnesses.  A period of two years for an investigation of this magnitude was manifestly reasonable.

102. On 6 September 2002, Shaik launched an application to avoid questioning by the DSO terms of section 28 of the NPA Act.  The application took almost a year to finalise.  It was eventually dismissed by the Durban High Court on 18 July 2003
 and by the Constitutional Court on 2 December 2003.
  Shaik’s unsuccessful application necessarily delayed the conduct of the investigation.

103. The result of this complex and time-consuming investigation was as follows.

103.1. The NDPP decided to prosecute Shaik, the Nkobi group of companies and the third accused.

103.2. The investigation team recommended that the NPA should also prosecute the first accused.
  Ngcuka and McCarthy however took a different view.  They decided and Ngcuka announced that, notwithstanding the existence of a prima facie case against the first accused, there was not a reasonable prospect of a successful prosecution against him.  Ngcuka made it clear, however, that this decision would be reviewed should further evidence come to light.

104. We submit that a period of 24 months for the time between the launching of investigation in terms of section 28(1)(a) of the NPA Act on 24 August 2001 and the decision to prosecute Shaik and the others on 23 August 2003 was manifestly reasonable.

The period from 23 August 2003 to 11 October 2004

105. The next important period was from 23 August 2003 to 11 October 2004.  This was the period leading up to the commencement of the Shaik trial.  The period began when Shaik appeared in the Durban Magistrate’s Court on 25 August 2003 and was presented with a draft charge sheet.
  The period ended when the Shaik trial commenced in the Durban High Court on 11 October 2004.

106. McCarthy summarises the main events during this period.

107. The efforts of the prosecution were of necessity focused on finalising the investigations and the preparation for the trial in the Shaik case.

108. The third accused was initially indicted along with Shaik and Nkobi.  Some months prior to the trial date, the legal representatives of the third accused approached and made representations to the NDPP.  An agreement was reached in April 2004 that the charges against the third accused would be withdrawn.  According to the state, whose evidence must be accepted under the Plascon Evans principle, what occurred was as follows:

108.1. In the latter half of 2003, an intermediary acting for the Thint group contacted Maduna and indicated that the group wished to meet with him and Ngcuka. Pursuant to this approach, Ngcuka travelled to Paris on two occasions in the second half of 2003 (McCarthy accompanied Ngcuka on one of these occasions).  Nothing came of those discussions.

108.2. In early 2004, Maduna was contacted by the legal representatives of Thint.  Pursuant to this approach, a meeting was held at Maduna’s house in April 2004 at which the Thint delegation indicated their willingness to co-operate with the prosecution.  It was agreed that they would contact Ngcuka’s office to discuss the terms of their co-operation.

108.3. On 19 April 2004 a meeting was held between Thint’s representatives on the one hand, and Ngcuka and McCarthy on the other.
  They concluded an agreement.  Ngcuka confirmed the agreement in a letter to Thint’s counsel later that day. 
  The agreement was that, if Thétard made an affidavit verily to the effect that he was the author of the encrypted fax, the NPA would, amongst other things, retract warrants for Thétard’s arrest and withdraw the prosecution against the third accused (which was accused 11 in the Shaik trial).

108.4. On 20 April 2004 Mr Thétard made an affidavit confirming that he was the author of the encrypted fax.
  On 4 May 2004 Ngcuka confirmed that the state would withdraw the charges against the third accused on the date of the next appearance in the Shaik matter.
  The charges were withdrawn against the third accused on 11 October 2004.  
108.5. It is important to emphasise that the withdrawal of the charges against the third accused was not the result of an assessment of the strength of the state’s case against it.  It was also only a withdrawal of the charges against the third accused in the Shaik case and did not amount to a permanent indemnity from prosecution.
  We deal further with these events below.
109. We submit that a period of 14 months from the decision to prosecute Shaik/Nkobi until the commencement of the trial was eminently reasonable.

The period from 11 October 2004 to 8 June 2005

110. The Shaik trial ran from 11 October 2004 to 8 June 2005.  Shaik and the Nkobi companies were convicted on 2 June 2005 and were sentenced on 8 June 2005.

111. During this period, the state was fully engaged in the prosecution of the Shaik matter.
  Of necessity, active investigation against the present accused had to be suspended.  However, evidence relevant to the present accused emerged during the course of the Shaik trial. Furthermore, the admissibility and cogency of the available evidence was thoroughly tested and was found by Squires J to be acceptable.

112. The time that was taken to finalise the Shaik trial was determined by the nature of the case and by factors beyond the control of the State.  We submit that this was a systemic delay which cannot be regarded as unreasonable.

The period from 8 to 20 June 2005

113. This period ran from the end of the Shaik trial on 8 June 2005 until 20 June 2005 when Mr Pikoli announced that the NPA had decided to prosecute the first accused.

114. During this period of 12 days, the NPA considered and reflected on the significance and implications of the Shaik trial and its outcome.  The new NDPP Mr Pikoli was briefed by the prosecution team and members of the investigation team on 17 June 2005.
  He decided to prosecute the first accused and announced his decision on 20 June 2005.  The reasons for his decision are fully set out in the state’s affidavits.

115. Only 12 days elapsed after the conviction of Shaik and before a decision was made to prosecute the first accused.  We respectfully submit that the decision was made with the utmost expedition.  In fact Pikoli says that he considered the possibility of delaying his decision until the DSO had completed the necessary further investigations, but decided not to do so.  Pikoli says he took and announced the decision because he was satisfied that there was enough evidence to form an opinion about the prospects of a successful prosecution and he believed that, given the intense speculation about the possibility of the first accused being charged, it would be wrong to delay the decision and its announcement. 

The period from 20 June 2005 to 31 July 2006

116. This period commenced with the announcement of the decision to prosecute the first accused on 20 June 2005.  It ended on the original trial date of 31 July 2006.

117. During this period the ambit of the investigation was expanded.  On 8 August 2005, a decision was made to extend the investigation to include the investigation of fraud by the first accused in his declarations to the Registrar of Parliamentary Members Interests and to SARS and an investigation of contraventions of the Income Tax Act 58 of 1962.

118. In August 2005 the DSO applied to Ngoepe JP who issued 22 warrants for searches of various premises of the accused and people associated with them.  The searches were carried out on 18 August 2005.  A very large quantity of documents and other materials were seized.

119. The main reasons for the searches were the following:

119.1. First, in the October 2001 searches, the DSO deliberately excluded the first accused’s offices and residences, because he was at the time the incumbent Deputy President and the NPA was worried about the harm media exposure might cause to the integrity of the investigation and the credibility of Deputy President. 
  By the time he was charged in June 2005 the first accused was no longer the Deputy President.  The August 2005 searches thus included his present and former residences and certain of his former offices. 

119.2. Secondly, on 19 July 2005 Shaik’s attorney told the NPA that on 11 July 2005 Shaik had resigned as the first accused’s financial advisor and that all the first accused’s documents held by Shaik and the Nkobi group of companies had been forwarded to the first accused’s new attorney Hulley
.  These documents were obviously highly relevant.  We refer in this regard to what is said in paragraph 119.4 below, amongst other things.
119.3. Thirdly, there was evidence that Mahomed, the other attorney whose offices were searched, had amongst other things had dealings with the Thint group on behalf of the first accused. 

119.4. Fourthly, the investigations preceding Shaik’s trial in 2004 into the alleged corrupt payments by Shaik and his companies to the first accused, had only covered the period up to November 2002.  In his evidence during his trial in 2005, Shaik testified that the payments, which he claimed (falsely, in the opinion of the trial court) to be in the nature of loans, had continued long after that date and indeed were still continuing.  He however refused to provide any details or documentation concerning the payments after late 2002.  Shaik also claimed that there had been substantial repayments by the first accused.  It was thus considered vital that fresh evidence be obtained regarding amongst other things the financial dealings between Shaik and the first accused in the period since November 2002. 

120. It was during this period that the second and third accused were indicted.  They were served with the provisional indictment on 4 November 2005.
  The reason why they were indicted some four months after the first accused was because Pikoli first had to consider the implications of his predecessor’s agreement to withdraw the charges against the third accused in the Shaik matter.

121. On 24 March 2006, the second and third accused requested further particulars.
  The state replied that it could not supply the accused with documentation that was the subject matter of litigation and that it would provide a final indictment once the search-warrant cases had been finally determined.
   
122. The second and third accused were not satisfied with this response, and on 12 May 2006 applied to the High Court for an order compelling the state to furnish further particulars.
  The first accused made an affidavit in that application for the second and third accused.  The application was dismissed on 15 May 2006 because it would be futile given the state’s stated intention to amend the indictment.

123. On 12 July 2006, despite the High Court’s judgment of 15 May 2006 refusing to compel the state to give the second and third accused further particulars to the provisional indictment, the first accused also requested further particulars. 
  The state did not supply those particulars for the same reasons as those applicable to the second and third accused’s request. 

124. The trial date of 31 July 2006 was one which was acceptable to all the parties and, in any event, it was the first available date in the High Court when the trial could be accommodated. 
125. We submit that a delay of some 13 months in respect of the first accused and some 8 months in respect of the second and third accused, between arraignment and the scheduled trial date is by no means unreasonable – it is typical of the sort of systemic delay which is experienced in High Court trials.

Conclusion

126. We submit that there has not been an unreasonable delay in any of the periods after the commission of the crimes and before the trial date of 31 July 2006.

The position of the third accused

127. The third accused was indicted in the Shaik matter but the charges against it were withdrawn on the first day of the trial.  This gives rise to the third accused’s complaint that the delay in the present proceedings was caused by the state’s decision to withdraw the charges against it in the Shaik matter.  The third accused alleges (with no apparent irony) that “had the state not decided to withdraw the charges instituted against Accused No 3 in May 2004, it would not have suffered such serious and substantial prejudice”.

128. We submit that the third accused’s complaint is without merit.  It was, after all, the third accused who made the representations that ultimately secured the withdrawal of the charges.  The third accused can hardly complain of a delay caused by the fact that its representations were successful.   The majority of the SCA made the point as follows in Zanner:

“It is clear that the appellant had no interest at all in having a trial and it hardly lies in his mouth in the circumstances to blame the police for ‘failing to property investigate the matter in the first instance’ and to argue … that the Respondent is ‘hiding behind a wrong and/or ill- considered (or negligent) decision to withdraw the charge’ – a decision which … was based solely on his entreaties….  [T]he withdrawal of the charge did not carry with it a guarantee that, on reconsideration at some later date, the appellant would not be recharged. That was a risk the appellant was apparently willing to take in preference to the trial proceeding on the set date. In evaluating the delay this is, in my view, a relevant consideration.”

Conclusion

129. We submit that, properly computed, the period of the delay up to the first term of 2007 will range from 20 months (in the case of the first accused) to 16 months (in the case of the second and third accused).  The state has provided a satisfactory explanation for this delay, and cannot be blamed for the fact that the trial will not be able to commence before the first term of 2007.  Should the court find it necessary to have regard to the whole period from the time when the offences were committed, then we submit that the state has in any event not delayed unreasonably in its conduct of the investigation and prosecution.

PREJUDICE TO THE FIRST ACCUSED

Introduction

130. Thus far we have considered the cause and the extent of the delay in commencing the criminal trial.  It would however be wrong to consider this issue in isolation, since “the fact of a long delay cannot per se be regarded as an infringement of the right to a fair trial”.
  Whether or not there has been an unreasonable delay depends in large measure on whether prejudice has been caused to the accused.  We accordingly turn to consider the issue of prejudice.

Trial-related prejudice

131. The first accused’s suggestions of trial-related prejudice are skimpy to say the least.  He does not dispute this.  In response to the state’s complaint that specific trial-related prejudice has not been detailed, the first accused admits that “[i]n a sense that is correct”.
  
Loss of memory and documents
132. The first accused complains that the delay will impact on the ability of witnesses to recall “events of 1995 – 13 years before”.
  This complaint is factually incorrect in several respects.  It is firstly not correct that all of the relevant events occurred in 1995.  On the contrary, count 1 and count 2 cover the period up to 18 August 2005.  It is secondly also not correct that the state seeks a postponement “for some two years at least”.
  The state has made it clear that it seeks a postponement to the first term of 2007.  In any event, the first accused’s complaint is entirely lacking in particularity.  Apart from referring in vague terms to witnesses that the first accused “dealt with other BEE matters, which he was required to and did promote as MEC in the KwaZulu-Natal provincial government responsible for economic development and tourism”,
 he has made no attempt to indicate which witnesses will testify regarding the events of 1995.  His complaint merely recites the truism that memories fade with the passage of time.

133. The first accused also complains that details of records, documents and computer disks in Delique’s possession, including those relating to the encrypted fax, have “become shrouded in the mists of time”. 
  He adds that documents such as Maduna’s letter of 15 January 2001 to the President “are either shrouded in the mists of time or have been archived”, and “are often extremely difficult to find”. 
  These points are obviously wrong.  The first accused can have no doubt that Delique’s materials, including the original of Thétard’s handwritten letter and forensic evidence showing that it was indeed typed and printed on 17 March 2000, will be adduced in evidence in the present case, as they were in the Shaik case.  This evidence will be corroborated by Telkom records which show that shortly after 17 March 2000 faxes were sent to France from Thétard’s offices. 
  The first accused’s reference to Maduna’s letter of 15 January 2001 being extremely difficult to find is, if anything, even more perplexing.  The first accused himself claims to have a copy of that letter, which he attached to his replying affidavit. 

134. He has not suggested that, if the trial had commenced on 31 July 2006, it would have involved an “unreasonable delay”.  The relevant enquiry is accordingly whether the postponement sought by the state would add appreciably to the risk of memory loss on the part of witnesses or would increase appreciably the difficulties of locating relevant documents.  Since the state seeks a postponement to the first term of 2007, this would be a delay of at most nine months.  We submit that a nine-month delay can have no appreciable impact on the memory of witnesses and the accessibility of documents.

The search-and-seizure operations

135. The first accused complains that the search-and-seizure operations of 18 August 2005 have “seriously violated [his] rights to a fair trial”.

136. We respectfully submit that this complaint is irrelevant for present purposes.  If the first accused is of the view that the searches were unlawful, he has an arsenal of remedies at his disposal.  Most obviously, the first accused may object to the admissibility of the evidence when it is led at the trial.  Moreover, the first accused may challenge (and, indeed, has challenged) the legality of the searches in collateral proceedings.  What the first accused may not do is rely on the alleged unlawfulness of the searches in an effort to manufacture trial-related prejudice in the present context.  This court is not in a position to make a finding on the legality of the searches at this stage of these proceedings.
The Mauritius documents

137. The first accused contends that the state was wrong to rely in its application for a postponement, on the fact that its application for a letter requesting the originals of the documents seized in Mauritius has to be made to the trial court.  The basis of its complaint seems to be that the state did nothing to prevent the Mauritius Supreme Court ordering on 27 March 2003 that the documents seized there may not be given to the South African authorities;
 the copies of the Mauritius documents were brought to South Africa in a manner which brings the South African legal system into disrepute;
 the state has concealed the identities of the persons who gave it the copies;
 and, consequently, the state does not have clean hands in relation to the documents seized in Mauritius and thus cannot rely on them as a reason for the postponement.

138. We respectfully submit that all these criticisms are unfounded.

138.1. In an affidavit delivered to the Shaik trial court on 4 February 2005, Advocate Downer SC explained in detail the provenance of the copies of the Mauritius documents held by the South African authorities. 
  

138.2. Downer said that the copies were made at the instance of the then Director of the Economic Crime Office in Mauritius, Indira Manrakhan, and handed to him and his colleague Carla da Silva, who then transported the copies to South Africa. 
  

138.3. Downer requested the originals from the Mauritian authorities from time to time.  They however did not keep him informed of the application in the Mauritius Supreme Court, which had been brought by Thint, Thétard and others after the October 2001 searches and seizures there.  He only learnt of it when, during the Shaik trial, he obtained a copy of the order eventually made by that Court on 27 March 2003. 

138.4. In any event, Downer had no reason to be concerned about the Mauritius proceedings brought by Thint and the others because the applicants in that matter did not take issue with the Mauritian authorities’ right to seize and deliver to the South African authorities information and copies which related to latter’s request.
 

138.5. Finally in this regard, after considering Downer’s affidavit and hearing full argument on the admissibility of the Mauritius documents in the Shaik trial, that court emphatically rejected an ‘unclean hands’ point similar to that now made by the first accused in relation to the state’s possession of the copies of the Mauritius documents. 
  We respectfully submit that the Shaik trial court’s reasons for doing so were sound.

The production of documents

139. The first accused also contends that the state has been remiss in its duty to give them access to the witness statements and other documents in its possession.  He complains that the state must make available to the defence the witness statements and the documents on which its case rests; 
  the lack of a proper indictment has meant that the value of any witness statements and documents provided to date, has been limited; 
 the documentation supplied by the state on a computer hard drive is not accessible because the hard drive is virus-riddled and difficult to access without expensive hardware and software and the state has not given any indication of which of the 4 million documents on the hard drive, it intends to use; 
 and the state should have supplied the defence with the facilities to access the hard drive, identified the documents on which it will be relying and given the defence copies of them and itemized all the documents in its possession (including all those withheld). 

140. The provisional indictment served on the accused in November 2005 is based on the evidence available to the state at the end of the Shaik trial.
  The state has indicated at all times that the amendments to it will largely reflect the new investigation that covers the period after 2002 and that has probed new matters that arose during the Shaik trial. 
  If regard is had to the provisional indictment, summary of facts and list of state witnesses, and to the documents and witness statements which have already been provided to the defence (a matter discussed below), there has thus been a wealth of centrally relevant material available to the defence to enable it to progress substantially with its trial preparations.  When the new auditors’ report and indictment are served on the defence (which as stated will happen by 5 September and 15 October 2006 respectively), the preparation can then encompass the new material and be finalised. 

141. When the second and third accused requested documentation in March 2006, it was immediately supplied by the state, and when the first accused requested documentation as part of the request for further particulars in July 2006, it was immediately supplied as well. 
  The material thus provided to the defence includes the following: 
 witness statements obtained to date, and all the documents appended to such statements; 
 transcripts of all interviews to date with witnesses whose evidence was recorded in terms of section 28 of the NPA Act, and the documents referred to during such interviews; 
 all documentary evidence and exhibits that were handed in at the Shaik trial, including the forensic report and its exhibits; 
 transcripts of the proceedings at the Shaik trial; 
 and ‘mirror-images’ of the hard-drives of computers seized by the state. 
  Should the latter contain viruses or any other offensive data, this is beyond the control of the state given that the data is exactly (a mirror image of) what was seized.  Should the state have attempted to interfere with the composition of the hard drives or the mirror images, such as for instance by identifying and deleting any viruses, the state would doubtless have been criticized for compromising or manipulating the integrity of the data.

142. The state’s obligation is to provide the defence with all evidential material upon which it intends to rely and any other material it comes across during the course of its investigation which it might reasonably suspect to be relevant to the defence’s case.  This the state has done and will continue to do in the future.  It is however not the state’s duty to undertake investigations on behalf of the defence or to assist it in building the defence case, e.g. by analysing the raw data on computer hard drives provided to the defence for another purpose entirely, namely to permit the defence to verify the authenticity of documents on which the state intends to rely at the trial obtained from those hard drives. 

143. It is quite impossible for the state to provide the defence with hard copies or an index of all the millions of documents that appear on all the computer hard drives, many of which are of little or no relevance to this case.  The state is not in possession of hard copies and an index and it can only provide the defence with what it has, namely the hard drives, as it has done.  When the forensic report and its annexures are available (i.e. by 5 September 2006), hard copies of these will be provided to the defence. 

144. In any event, both the first accused and the Thint group appointed counsel to conduct watching briefs at the Shaik trial.  The accused are thus well aware of the extent of the documentation which the State can provide, assuming their counsel watching the proceedings did not in fact already obtain much of the documentation from Shaik’s representatives during the trial. 
  We respectfully submit therefore that a very substantial amount of obviously relevant documentation was there for the asking at any time.  If the defence has been delayed in perusing documentation that has been available to it since the time of the charges, then the state is not to be blamed for this. 

The separation of the prosecutions of Shaik and the first accused
145. The first accused complains that the state has sought to obtain “strategic advantages” by prosecuting him after Shaik. 
  We respectfully submit that this is not a valid complaint for a variety of reasons.  

145.1. The first accused did not raise a complaint in his founding papers.  The state has consequently not had an opportunity to respond to it.  The first accused cannot now raise the complaint from the bar.  

145.2. The first accused did not have a right to be charged at any particular time.  As Nugent JA said in Zanner, s 35(3)(d) of the Constitution “does not confer a right upon a person to be accused of an offence” and that “would amount to the introduction of a radically new ground of prescription”.

145.3. An accused does not have a right to be charged and tried with anybody else.  It is the sole prerogative of the state to charge different accused in separate proceedings.

145.4. The erstwhile NDPP Mr Ngcuka has in any event given a full explanation for his decision not to prosecute the first accused in the Shaik case.  On his explanation, his decision was manifestly taken in good faith.  There is not a shred of evidence to suggest the contrary.  The Plascon-Evans principle in any event dictates that the case be decided on that basis.

145.5. Any injustice caused to the first accused of the kind suggested by him, can in any event be overcome by calling Mr Shaik as a witness in his trial.  There is no reason why the first accused should not call Mr Shaik as his witness if he is so advised.  If he should however persuade this court that fairness demands that he be allowed to cross-examine Mr Shaik without calling him, then even that can be achieved because this court has a wide discretion in terms of s 186 of the CPA to call Mr Shaik as a witness if it turns out to be “essential to the just decision of the case”.  
Conclusion

146. The SCA has repeatedly emphasised that vague and speculative allegations of trial-related prejudice are insufficient:

“[V]ague and conclusory allegations of prejudice resulting from the passage of time and the absence of witnesses are insufficient to constitute a showing of actual prejudice. [The accused] must show definite and not speculative prejudice, and in what specific manner missing witnesses would have aided the defence”

147. We submit that the first accused has failed to adduce any evidence of trial-related prejudice that is “definite and not speculative”.

Social prejudice

Political prospects
148. The first accused says that the present term of office of “the ANC top structure” will come to an end in 2007 and that the meeting to determine the ANC’s “officials and leaders” for the next five-year period will take place towards the end of 2007.  He adds that “if these charges … are still pending, then it will greatly strengthen the resolve and capabilities of those who seek to exclude [him] from any meaningful political role”.
  He believes that his prospects of becoming a leader of the ANC and of the country may be thwarted if the current charges are pending in 2007.  That is made clear in his heads of argument.  He says that he “has been actively touted in some quarters as a presidential candidate in the next general elections”.  In December 2007 the ANC will choose its candidate.  He says that it is “plainly essential” that his fate must be determined well before then, not only in his personal interest but also in “the national and public interest”. 

149. We submit that this alleged “prejudice” is speculative.  The state seeks a postponement until the first term of 2007 and there is no evidence to suggest that the criminal trial will not have been concluded by the time of the elections referred to by the first accused.  The first accused has made no attempt to identity the shadowy individuals who will allegedly seek to “exclude [him] from any meaningful political role” if the trial is pending.  We respectfully submit in any event that the prosecuting authorities cannot be held hostage to the first accused’s hopes to stand for high office at the end of 2007.

150. Moreover, if the first accused will indeed at the end of next year be a candidate for high public office, then it is all the more important that his prosecution should not be stifled and that there should be a full, open and public judicial inquiry into and determination of the very serious charges against him.  If he is innocent, then it is of vital importance to him, his party and the country that his innocence be established.  If he is guilty on the other hand, then it is vitally important that his guilt be exposed for all to see.  It is in nobody’s interests for the judicial determination of this matter to be suppressed.  It is of vital personal and national interest that this case be determined on its merits after a full and open public inquiry.

Employment prospects

151. The first accused says that he “has lost the Deputy Presidency” 
 and complains that the charges against him have rendered him “unemployed and quite unemployable”, and that it has “cast a social pall over [him]”.

152. He makes no attempt to substantiate this averment.  He does not indicate what employment he applied for, when he applied for it or what response he received.  He does not even indicate what sort of employment he is qualified for or interested in.  We submit that these complaints are so lacking in specificity that they should be discounted in their entirety.  As is apparent from his own founding affidavit, he is still the Deputy President of the ANC. 

153. Insofar as the first accused does suffer social and professional prejudice, it is an unfortunate fate of most people who stand accused of serious and complex commercial crime.
Costs

154. The first accused complains about the wasted costs involved in the postponement on 31 July 2006.

155. If costs incurred have been wasted, then this was a consequence of the fact that the trial did not proceed on 31 July 2006.  The costs cannot be retroactively undone by refusing the postponement sought by the state.
  In any event, on 31 July 2006 the first accused brought a counter-application in which he sought a permanent stay of prosecution on voluminous papers that required an answer from the state.  If our own experience during the past month has been anything to go by, we strongly doubt that the accused’s legal representatives have been idle since 31 July 2006.
156. It is also highly unlikely that any costs will be wasted after 5 September 2006, when the KPMG forensic report will be delivered.  As explained, it is expected to be very voluminous and, together with its annexures, to require months of study and other preparation before the trial.  In addition, on 15 October 2006 the final indictment will be delivered.  Aside from dealing with the application to amend the indictment, the accused’s legal representatives will have to study it carefully as well and, as seems likely, to request further particulars.
Conclusion

157. We submit that the first accused has not suffered any prejudice by virtue of the time taken to bring the matter to trial, and that he will not suffer any prejudice if the matter were to be postponed to the first term of 2007.  We accordingly submit that there has not been an unreasonable delay within the meaning of section 35(3)(d) of the Constitution or section 342A of the CPA.

PREJUDICE TO THE SECOND AND THIRD ACCUSED

Trial-related prejudice

Loss of evidence

158. The second and third accused say that, if a postponement were to be granted, they will suffer prejudice “from the unavailability of evidence, documents and records through loss and destruction”.
  In addition, they say that they will be “severely prejudiced by virtue of the fact that certain potential defence witnesses are no longer employed by the accused or the Thales group”.

159. They offer no particularity of these bald averments.  They do not indicate what evidence will be lost or what steps they have taken to minimise the risk of loss. They do not indicate whether documents have already been “lost or destroyed” or whether documents will be “lost or destroyed” in the future.  They do not indicate the identity of the witnesses who are no longer employed by the Thint group, or why they may not call such persons as witnesses even though they are no longer employees.  The lack of particularity in the affidavits of the second and third accused is not excused by their lame averment that “it is at this stage impossible even to assess the extent of the prejudice because the state has not yet provided the defence with an indictment … or sufficient information”.

160. Like the first accused, the second and third accused have not suggested that, if the trial had commenced on 31 July 2006, this would have involved an “unreasonable delay”.  The relevant enquiry is accordingly whether the postponement sought by the state would add appreciably to the risk of a loss of evidence.  Since the state seeks a postponement to the first quarter of 2007, this is a delay of (at most) nine months.  We submit that the second and third accused have not established that a nine-month delay would have any impact on the availability of the evidence they intend to lead.

Effect on memory

161. The second and third accused say that they will be prejudiced by “the effect of the lapse of time on the memory of potential defence witnesses”.

162. We reiterate that the second and third accused have not suggested that, if the trial had commenced on 31 July 2006, this would have involved an “unreasonable delay”.  The relevant enquiry is accordingly whether the postponement sought by the state would add appreciably to the risk of memory loss.  We reiterate our submission that a postponement to the first quarter of 2007 will have no appreciable impact on the memory of witnesses.

The search-and-seizure operations

163. The second and third accused refer to “trial-related prejudice” arising from “the seizure of material protected by legal professional privilege and access thereto by the state”.

164. We repeat our submissions on this point in relation to the first accused.

165. We in any event submit that the search of the premises of the second and third accused was perfectly lawful.  The Pretoria High Court has already held that to be so.

Social prejudice

Damage to reputation

166. The second and third accused complain that, by virtue of the prosecution, their reputations have become “severely and adversely affected”.

167. The existence of reputational damage cannot be used to leverage the relief that is sought by the accused, namely a permanent stay of prosecution or the refusal of a postponement.  The granting of such relief would do nothing to ameliorate the reputational damage of which the accused complain, since their names would not be “cleared”. On the contrary, the cloud of innuendo and suspicion would continue to hang over them in circumstances where the relevant matters have never been ventilated before a court of law.
Costs

168. The second and third accused complain that the postponement will expose them to significant costs in the form of collapse fees and other arrangements.

169. We repeat our submissions on this point in relation to the first accused.
Conclusion

170. The second and third accused have failed to establish that they have suffered any prejudice by virtue of the time it has taken to bring the matter to trial, or that they will suffer any prejudice if the matter were to be postponed to the first term of 2007.  We submit that there has not been an unreasonable delay within the meaning of section 35(3)(d) of the Constitution or section 342A of the CPA.

THE STATE’S DECISION TO PROSECUTE

Introduction

171. We have already demonstrated that the accused have made almost no attempt to establish that they have suffered or will suffer prejudice by reason of the delay in the commencement of the trial.  This omission in their papers is curious because the relief they seek depends crucially on the existence of such prejudice.  In sharp contrast, however, the affidavits of the accused are replete with invective which seeks to impugn the state’s decision to prosecute them.  We submit that this invective is wholly unfounded and in any event irrelevant to the present enquiry.

The complaints are irrelevant

172. The NDPP is vested with a discretion to prosecute the perpetrators of crime.  This discretion is not reviewable.
172.1. In terms of section 1 of the Promotion of Administrative Justice Act 3 of 2000, “a decision to institute or continue a prosecution” is expressly excluded from the definition of “administrative action”:  It means that a decision to institute a prosecution is not susceptible to administrative law review.
172.2. In Zanner
 the SCA confirmed that a court is not entitled to interfere with the exercise of the NDPP’s discretion by enquiring into the correctness of his decision to prosecute or not to prosecute.

173. It follows that it is not competent for the accused to seek judicial review of the decision of the NDPP to prosecute them.  What the accused now attempt to do, is to have the decision to prosecute them reviewed “through the back door”.  They seek a permanent stay of prosecution and other relief on the basis of their complaint that the NDPP abused his discretion to prosecute them.
  Such an attempt is misconceived in law.  If the accused cannot review the NDPP’s decision through the front door then they also cannot review his decision through the back door.  

174. The reasons why the state decided to prosecute the accused are irrelevant to the question whether there has been an unreasonable delay within the meaning of section 35(3)(d) of the Constitution and section 342A of the CPA.  It follows that this court should ignore all the accusations, insults and innuendo’s raised by the accused about the NDPP’s decisions to prosecute them.  If this court however takes a different view of the matter and finds it necessary to have regard to these matters, we in any event submit for the reasons that follow that the complaints are quite unfounded.

The decision to prosecute the first accused

The state’s change of mind

175. The first accused points out that on 23 August 2003, Ngcuka held a media conference at which he announced the NPA’s decision not to prosecute him.  It is not apparent to us what relevance this announcement is said to have.  The first accused does not suggest that Ngcuka’s announcement had the effect of barring the NPA from prosecuting him in the future.
176. Pikoli and McCarthy set out in detail the basis upon which Pikoli made the decision to prosecute the first accused on 20 June 2005.
  The following features of the Shaik trial contributed to a re-appraisal of the admissible evidence against the first accused and led to the decision that he should be prosecuted:

176.1. Much of the evidence against Shaik was documentary.  Shaik and Thétard were best placed to explain the contents of the crucial documents, but had refused to co-operate with the state.  Consequently, at the time when Ngcuka took his decision not to prosecute Zuma, the state had been unable to obtain confirmation of crucial documents from the persons best placed to explain them.

176.2. Shaik testified at his trial and confirmed almost all the documents that the state had previously been unable to confirm.  It then became apparent that the state had correctly relied on the relevant documents as reflecting the truth of the matters that the documents appeared to refer to.

176.3. After the Shaik trial, it was clear that the documents as a whole supported the state’s case.  Shaik had been best placed to provide an innocent explanation for the conclusions that appeared, on the face of the documents, to be incriminating.  Shaik’s innocent explanations were futile and lacking in credibility.  The judgment in the Shaik matter confirmed this.  

176.4. In his testimony, Shaik introduced new documents and described events that had previously been unknown to the State.  Generally speaking, these new aspects were all in accordance with the state’s case.  Shaik’s evidence accordingly strengthened the State’s version of events.

176.5. Shaik’s attempted innocent explanation (that the payments were loans) was rejected by the court. In particular, the so-called “revolving loan agreement” that was introduced as part of the defence case, was found to be unreliable.

176.6. The defence witnesses did nothing to detract from the state’s case and, in many instances, supported the state’s case.  Moynot was a defence witness who had earlier ceased co-operating with the sate.  His evidence at the Shaik trial supported the state’s case, and confirmed many documents that were peculiarly within his knowledge.

176.7. The admissibility of some crucial documents was disputed, including the encrypted fax.  In the Shaik trial, the court ruled that most of the crucial documents were admissible.

176.8. The credibility of crucial state witnesses was in issue.  The court accepted, virtually without exception, that the state witnesses told the truth and that they were credible.

176.9. Generally speaking the court accepted the version that the state urged the court to accept.  The state’s version included an appraisal of many strands of evidence.  The court accepted the state’s argument that all the circumstantial and direct evidence made up a compelling and irrefutable whole that supported the state’s case.

176.10. On count 1, the court accepted that the state had proved, in effect, that there was a generally corrupt relationship between Shaik and the first accused.

176.11. On count 3, the court accepted that the contents of the encrypted fax reflected the truth of the matter.

177. We submit that the state has offered ample justification for the decision to prosecute the first accused.

The political conspiracy

178. The first accused’s complaints regarding the decision to prosecute him are, of course, part of a bigger picture.  He paints the bigger picture in dark colours.  He says that the charges against him were “from the outset designed solely or mainly to destroy [his] reputation and political role playing ability”.
  He says that the charges “have been initiated and fuelled by a political conspiracy to remove [him] as a role player in the ANC”.
  The purpose of the prosecution, he says, is to “eliminate [him] from the political arena”.

179. The existence of such a conspiracy has been emphatically denied by McCarthy,
 Pikoli,
 Ngcuka
 and Maduna.
  Under the Plascon-Evans principle their evidence is conclusive on this issue.
180. The first accused has not offered a shred of evidence in support of his allegations of an elaborate conspiracy theory.  Many of the inferences he seeks to draw are, with respect, preposterous.  He says for example that he was “dismissed as the Deputy President of the Republic of South Africa as a result of the two charges brought against me”.
  Confronted by the obvious chronological difficulty that the dismissal antedated the charges by six days,
 the first accused continues undeterred: 

“I can only surmise that the NDPP, Pikoli, briefed the Honourable President on the upcoming charges”.

181. There is simply no basis for this allegation.  Pikoli says under oath that the President had no prior knowledge of his decision to prosecute the first accused.
  Although he is unable to offer a single fact in support of his contention, the first accused nevertheless persists that “Pikoli’s version is untenable and falls to be rejected on the papers”.
  

182. We respectfully submit that the truth is entirely prosaic: the President dismissed the first accused because the Shaik judgment implicated him in Shaik’s corruption.  This is what the President said when he dismissed the first accused.  He has not laid any factual basis for his scurrilous insinuation that the President lied to Parliament.

183. Confronted by the criticism that he has not offered any evidence to support his allegations of a political conspiracy, the first accused says in his replying affidavit that “conspiracies are by their nature designed to offer as little evidence as possible of their existence”.
  He says in effect that the political conspiracy on which he relies can be neither verified (because it is, by definition, secret) nor falsified (because those who deny the existence of the conspiracy must be part of it).  We respectfully submit that, if the first accused wishes to establish that a political conspiracy exists, he is required to adduce evidence to this effect.  The fact of the matter is that he has not done so.
184. Finally we point out that despite the vituperative tone of the first accused’s heads of argument, his political conspiracy theories have now been all but abandoned.  The only remnant is an allegation that Ngucka’s 23 August 2003 media release and the Shaik indictment and trial were damning of the first accused, who could not defend himself in court because he was not charged and tried with Shaik. 
  The fact of the matter however is that Ngcuka assessed the admissible evidence against the first accused at the time and decided that it was insufficient for a successful prosecution and hence that the first accused should not be prosecuted.  When announcing the NPA’s decision Ngcuka referred to a prima facie case of corruption against the first accused because the NPA had also decided that Shaik should be prosecuted (because there was sufficient admissible evidence to ensure a successful prosecution) and he knew that Shaik would shortly be charged with having a generally corrupt relationship with the first accused and with corruptly arranging the R500 000 per year from Thint in exchange for the first accused’s protection and support. 
  That, in effect, is that the Shaik trial court ultimately found.
The letter of 19 January 2001

185. The first accused makes much of the letter to Woods that he signed on 19 January 2001.  He says that the letter was drafted by the President’s office and was sent to him with an instruction to sign it.  He says that the prosecution must have known this when they drafted the indictment.
  

186. It is not apparent to us what relevance of this complaint is.  If the first accused suggests that this vitiates the decision to prosecute him, the suggestion is without merit.  It is clear that the state relies on the fact that the first accused signed the letter whoever might have composed it.
  In any event, the decision to prosecute the first accused was based on far more than his signature of the letter.  The state’s case against him is wide ranging and is supported by a plethora of evidence.
Conclusion

187. We submit that there is no basis for the first accused’s suggestion that the decision to prosecute him was vitiated by some or other improper purpose.

The decision to prosecute the second and third accused

188. The third accused was initially indicted in the Shaik case.  The state withdrew the charges on the first day of the Shaik trial on 11 October 2004.  The second and third accused now contend that the state is barred from prosecuting them.  For the reasons that follow, we submit that the contention is misconceived.

The agreement of 19 April 2004
189. They base their contention on the oral agreement made between the state represented by Messrs Ngcuka and McCarthy and Thint represented by Messrs Naidu SC and Sooklal on 19 April 2004.  It is common cause that, in terms of the agreement, the NPA undertook that, if Mr Thetard executed an affidavit “verily to the effect that he is the author of (the encrypted fax)”, the NPA would retract the subpoena and two warrants of arrest against Mr Thetard and withdraw the prosecution against the third accused (who was the eleventh accused in the Shaik case).  The second and third accused however contend that the agreement also implied that the state would never prosecute them for the same crimes.  We submit for the reasons that follow that the agreement carried no such implication, that it did not suggest anything of the kind and that the accused in fact never honestly thought it did.
190. First, both Mr Ngcuka
 and Mr McCarthy
 make it clear that the agreement did not imply or suggest any undertaking not to prosecute again.  In accordance with the Plascon-Evans principle, their evidence on this score is conclusive.  It leaves no room for the implication for which the accused contend:

190.1. Mr Ngcuka says that he “must stress, however, that nothing in the agreement was intended to amount to anything like a permanent indemnity from prosecution”.
  He adds that it was “clear from the wording of my undertaking that the agreement related specifically to the charges in the pending case involving Shaik and nothing more”.

190.2. Mr McCarthy adds that,

“the idea was that Thetard’s making of the affidadvit would be accepted by the NPA as proof of Thomson-CSF’s bona fides and would lay the basis for further discussions with Thomson-CSF and consultations with Thetard aimed at his testifying in the criminal trial if that became necessary, in exchange for which he would be formally indemnified should he give satisfactory evidence and the NPA would withdraw the prosecution against accused no 11.”

191. Mr Ngcuka’s letter confirming the agreement immediately after it was made on 19 April 2004, was secondly entirely in accordance with the state’s understanding of the agreement and irreconcilable with the gloss the accused now seek to place on it.
  The letter made it quite clear that the NPA’s only undertaking was to withdraw the subpoena and the two warrants of arrest against Mr Thetard and the prosecution against the third accused.  The undertaking was accordingly explicitly limited to a withdrawal of the proceedings that were then current and pending and did not make any express or implied promises about the future.

192. This was thirdly also how the accused understood the agreement.  Mr Moynot confirms that they were advised “that the agreement concluded with Ngcuka did not have the effect of any indemnity against prosecution of Thales International, Accused Nos 2 and 3 or any of their employees”.
  The accused thus accept on the affidavits, on which the issue between the parties was joined, that it was not afforded an indemnity from prosecution.
193. Fourthly, on 1 July 2004 the accused’s attorney Mr Diplall addressed a letter to Mr Ngcuka in which he said the following:
“Also of concern to our clients is the undertaking … that the record of the proposed interview will not be used against MR THÉTARD or any of our other clients if he cooperates. Implicit in this undertaking is an indication that you are still conducting investigations against our client, including Accused No 11 [the present Thomson (Pty)] for a possible prosecution against one or other of our clients…”

This letter made two things quite clear.  The first was that the accused appreciated at all times that they might still be prosecuted.  The second was that they did not suggest that such a prosecution would be contrary to the agreement of 19 April 2004 or any impression or expectation it might have created in their minds.  It was clear to all that the state was at liberty to charge the accused again.

194. Fifthly, the Deputy Director of Public Prosecutions Advocate Steynberg made this understanding crystal clear in his letter to the accused’s attorneys on 16 July 2004.
  He said the following:

““For the sake of clarity, I wish to reiterate that the undertaking to withdraw charges against accused no 11 [in the Shaik matter] stands.  However, nothing in this undertaking should be presumed, explicitly or impliedly, to amount to an indemnity from prosecution for ‘one or other of your clients’.  This much is in fact clear from previous discussions with Mr Naidu SC, in which he intimated his intentions to make further  representations regarding proposed immunity from prosecution for Mr Thetard and other senior employees of the Thales group.”

195. In the sixth place, the added significance of Advocate Steynberg’s letter, was not only that it made the parties’ understanding so clear, but also that it elicited no contradiction or challenge from the accused.  They never responded to it.  If the agreement or their understanding of it was that the accused would never be charged again, Advocate Steynberg’s letter would have elicited howls of protest.  The failure of the accused to respond at all was in the circumstances an admission by conduct that Advocate Steynberg’s understanding of the agreement accorded with their own.

196. In the seventh place, Mr Moynot again made their understanding of the agreement quite clear in his founding affidavit in Thint’s application to the Pretoria High Court for the search of its premises to be declared unlawful.
  He said that,
“It was made clear to (Thint) in a letter by Advocate Steynberg dated 16 July 2004 that the fact that the charges had been withdrawn against (Thint) in the Shaik trial, did not constitute an indemnity against prosecution …  

It was therefore clear to (Thint) that as far as the prosecution was concerned, it was regarded as a suspect.  The position adopted by the prosecution prompted (Thint) to take a cautious approach and it consequently decided that proper preparations and representation on a watching brief at the Shaik trial was imperative.”

197. Lastly, it is significant that the accused felt it necessary to incur the expense of having an attorney and senior counsel sit through virtually the Shaik trial.  We have already referred to Mr Moynot’s explanation that they briefed counsel to keep a watching brief in the Shaik trial because they had been told that the withdrawal of the prosecution did not constitute an indemnity and they consequently realised that the third accused “was regarded as a suspect”.  They in other words realised that they might be prosecuted and took steps to protect themselves against that risk.
198. We accordingly submit that it is simply not open for the accused to contend in these proceedings that the agreement of 19 April 2004 said or implied or created the impression that the NPA promised never to prosecute them again.

Legitimate expectation

199. The third accused nevertheless appears to suggest that it had a “legitimate expectation” that the prosecution “would not be reinstituted”.
  For the reasons that follow, we submit that this suggestion is misconceived.

200. The requirements for a legitimate expectation are clear.  The SCA set out the requirements when it quoted with approval
 the following passage from the judgment of Heher J in the Phillips case:

“The law does not protect every expectation but only those which are 'legitimate'. The requirements for legitimacy of the expectation, include the following:  

(i)
The representation underlying the expectation must be 'clear, unambiguous and devoid of relevant qualification': De Smith, Woolf and Jowell (op cit at 425 para 8-055). The requirement is a sensible one. It accords with the principle of fairness in public administration, fairness both to the administration and the subject. It protects public officials against the risk that  their unwitting ambiguous statements may create legitimate expectations. It is also not unfair to those who choose to rely on such statements. It is always open to them to seek clarification before they do so, failing which they act at their peril. 

(ii)
The expectation must be reasonable: Administrator, Transvaal v Traub (supra at 756I-757B); De Smith, Woolf and Jowell (supra at 417 para 8-037).

(iii)
The representation must have been induced by the decision-maker: De Smith, Woolf and Jowell (op cit at 422 para 8-050); Attorney-General of Hong Kong v Ng Yuen Shiu [1983] 2 All ER 346 (PC) at 350h-j.
(iv)
The representation must be one which it was competent and lawful for the decision-maker to make without which the reliance cannot be legitimate: Hauptfleisch v Caledon Divisional Council 1963 (4) SA 53 (C) at 59E-G.”

201. We submit that the doctrine of legitimate expectation does not assist the second and third accused for the following reasons.

202. First the state did not make a representation which was “clear, unambiguous and devoid of relevant qualification” that it would never prosecute the second and third accused.  Significantly, the third accused has not stated that it was given a clear and unambiguous representation that it would not be prosecuted in future.  On the contrary, Moynot concedes that he was advised “that the agreement concluded with Ngcuka did not have the effect of any indemnity against prosecution of Thales International, Accused Nos 2 and 3 or any of their employees”.

203. Secondly the second and third accused did not in fact have any firm expectation that they would never be charged again.  We have already demonstrated that they never in fact had any legitimate expectation that the state would never prosecute them again.  On the contrary, they knew at all times that they were at risk of prosecution and in fact took precautions to protect themselves against that risk.  They might have hoped that they would never again be prosecuted and might even with varying degrees of confidence have believed that they would not be prosecuted again.  They never believed however that the state had made any promises in this regard.
204. Thirdly, the doctrine of legitimate expectation cannot be applied to prevent the state from the proper discharge of its statutory duties.  In the Phillips case, Heher J made the point as follows in the context of an alleged practice not to prosecute brothel-owners:

“The doctrine of legitimate expectation cannot be applied to prevent the police and the prosecuting authorities from the proper  discharge of their statutory duties. Any expectation to that effect would be a reliance upon an implicit dereliction of such duties and would not have been legitimate.”

205. Fourthly, the doctrine of legitimate expectation is normally used in South African law to activate a right to a hearing before an administrative action is taken.  The third accused seeks to use a “legitimate expectation” for an entirely different purpose, namely to impose a substantive fetter on the power of the NDPP to institute a prosecution.  The SCA has not yet finally determined the matter, but has made it quite clear in the Meyer and Szymanski cases that it is unlikely to uphold a claim for substantive fulfilment of a legitimate expectation.

Breach of a contractual undertaking

206. The replying affidavit of the second and third accused impermissibly makes out a new case based on an alleged breach of the state’s contractual undertaking.  Insofar as we are able to understand it, the argument goes as follows:

206.1. The state concluded an agreement with the third accused containing reciprocal rights and obligations.  The agreement required Thétard to provide an affidavit confirming that he was the author of the encrypted fax.  As a quid pro quo, the NDPP agreed to withdraw the charges against the third accused.

206.2. The third accused complied with its contractual obligation when Thétard provided the first affidavit.  Similarly, the state complied with its reciprocal contractual obligation when it withdrew the charges against the third accused.

206.3. The state’s conduct in prosecuting the third accused in the present matter “notwithstanding the agreement that was concluded and effect being given to its terms, amounts to an infringement of accused no 3’s right to a trial that is substantively fair”.
  The reason for this is that the first affidavit “compromised the accused person’s rights to silence, not to incriminate itself and to receive a fair trial”.
  The third accused avers that the state “is acting in breach of its solemn undertaking expressed in an agreement to withdraw the charges against accused no. 3”.
  The third accused states that “the conduct of the state in acting contrary to an agreement compromising the constitutional rights of the accused in consideration for abandoning the prosecution, amounts to substantive unfairness that infringes an accused’s right to a fair trial”.

206.4. For reasons that are (with respect) difficult to understand, the above-mentioned conduct is also said to violate the second accused’s right to a fair trial.

207. We have already demonstrated that the agreement of 19 April 2004 did not say or imply or even suggest that the state promised never to prosecute the accused again.  

208. The second and third accused repeatedly confuse an undertaking to withdraw the charges with an undertaking to give a permanent indemnity from prosecution.  The say, for example, that “the withdrawal of the charges was equivalent to an abandonment of the prosecution and could not be resurrected in the form of a fresh prosecution”.
  We respectfully submit that there is no basis for this statement.  Although Moynot suggests that “the state clearly confused an indemnity with an undertaking given by it in terms of a compromise not to prosecute accused no. 3 resulting in a withdrawal of charges”, 
 it is manifest that the confusion resides on the side of the second and third accused.

209. In a related argument the second accused, relying on North Western Dense Concrete CC
 and Van Eeden
, contend that their position is akin to that of accused persons against whom charges were withdrawn by agreement with the state in exchange for a plea of guilty by one of their co-accused.  We respectfully submit that these plea bargain cases are clearly distinguishable from the facts of the present case.  No-one associated with the third accused pleaded guilty in exchange for the withdrawal of the charges against it in the Shaik trial.  And as explained, the second accused was not even an accused in that trial.
210. If this court were to take a different view of the matter, there would in any event be is no basis for the relief sought by the second and third accused (viz. a permanent stay of prosecution).  On the assumption that Thétard waived his right to silence because he was “misled”
 into believing that the Thint companies would be afforded a permanent indemnity from prosecution, the appropriate remedy would be to exclude Thétard’s self-incriminating evidence from the criminal trial.
  It would be completely inappropriate to bar the state from prosecuting the second and third accused, since the remedy would be disproportionate to the mischief.

Arbitrariness and mala fides

211. The third accused complains that the decision to reinstitute the prosecution against it presents a “shocking display of blatant arbitrariness, indecisiveness and a failure to act expeditiously, consistently and fairly”.
  The third accused also states that the decision to prosecute it was motivated by “mala fides”.

212. There is no basis for these complaints.  The state’s explanation for its decision to prosecute the third accused is fully set out in the affidavits in the present proceedings.

213. Amongst other things these affidavits refer to the fact that, less than a month after Thétard furnished an affidavit confirming that he was the author of the encrypted fax,
 Thétard provided a unsolicited second affidavit that effectively repudiated the contents of first affidavit.
  The NPA has always regarded the second fax as untruthful – a view that was supported by the evidence led at the Shaik trial.
  In the present proceedings, McCarthy states that Thétard’s second affidavit was “a cynical manoeuvre aimed at disrupting the prosecution in the Shaik trial and discrediting the encrypted fax”.
  Ngcuka goes even further, branding the second affidavit as “a flagrant breach of both the spirit and the letter of our earlier agreement, more especially since it was patently and demonstrably false”.
  In the light of Thétard’s about-turn regarding the encrypted fax, the third accused’s complaints concerning the state’s change of prosecutorial direction have a hollow ring.

Conclusion

214. We submit that the complaints made by the accused regarding the decision to prosecute them are entirely irrelevant to the present proceedings.  Should this court find it necessary to have regard to these complaints at all, then we submit that they are unfounded for the reasons that have been given above.

RELIEF

A permanent stay of prosecution

No basis for a stay

215. We submit that the accused have not come close to discharging the burden of proof in relation to their application for a permanent stay.   We make this submission for three reasons.

216. First, the accused have failed to establish that they will suffer any trial-related prejudice by virtue of the postponement sought by the state.  

217. Secondly, the accused have failed to establish that they will suffer social prejudice of such gravity as to render this one of the exceptional cases in which a permanent stay would be appropriate in the absence of trial-related prejudice. We point out that no issues of personal liberty are at stake.  The first accused is on bail of R5 000 with no specific conditions other than an obligation to inform the prosecution of any intended overseas travel.  The second and third accused are corporate entities.

218. Thirdly, the public interest demands for the following reasons that a permanent stay should not be granted.
218.1. In determining whether a permanent stay of prosecution is appropriate, this court must have regard to the public interest.  The SCA made the point in Zanner:

“The right of an accused to a fair trial requires fairness not only to him, but fairness to the public as represented by the State as well. It must also instil public confidence in the criminal justice system, including those close to the accused as well as those distressed by the horror of the crime”.

218.2. The Constitutional Court has similarly stated that “the right of an accused to a fair trial requires fairness to the accused, as well as fairness to the public as represented therein by the state”.

218.3. Section 342A(2)(h) of the CPA makes it clear that the court must have regard to “the adverse effect on the interests of the public or the victims in the event of the prosecution being stopped or discontinued”.

218.4. This case is about accusations of corruption of someone who held the second highest public office in the land and who aspires to the highest office.  He is alleged to have been corrupted inter alia by a multinational corporation of high international standing.  The case is accordingly one of the highest public interest.  Du Plooy says that this is “possibly one of the most serious and significant cases in the history of our democracy”.
  

218.5. In these circumstances, we submit that there is a compelling public interest in ensuring that the guilt or innocence of the accused is judicially determined after a full and open hearing.
Conclusion

219. We submit that there is no basis for granting a permanent stay of prosecution.

Striking-off the roll

220. All three accused ask in the alternative that the matter be struck from the roll.  In such an event, the accused ask for ancillary orders,

220.1. that the prosecution may not be resumed or instituted de novo without the written instructions of the NDPP and
220.2. that the state comply with certain requirements concerning the service of an indictment and the supply of further particulars if the prosecution is resumed or instituted de novo.

221. Striking-off from the roll is one of the remedies provided for in section 342A(3)(c) of the CPA.  The jurisdictional requirement for the grant of such an order is that the court must have found that “the completion of the proceedings is being delayed unreasonably”.  We have already submitted that there is no question of unreasonable delay in the present circumstances.  If we are correct in this submission, it would follow that this court has no power to strike the matter off the roll.

222. Even if this court should take a different view of the delay, we submit that it would in any event not be in anybody’s interest to strike the matter from the roll:
222.1. The granting of such a remedy will not provide a lasting solution to the problems of which the accused complain.  The accused will simply be re-charged in the near future as soon as the remaining impediments to the commencement of the trial are overcome.

222.2. Striking the matter from the roll will not ameliorate the social prejudice of which the accused complain.  They will continue to live under the cloud of suspicion that is described in their affidavits. Their anxiety will not be assuaged when they are likely to be charged again.  
222.3. No issues of liberty are at stake.  As explained, the first accused is on bail of R5 000 with no specific conditions other than an obligation to inform the prosecution of any intended overseas travel. The second and third accused are corporate entities.

222.4. Insofar as trial-related prejudice is concerned, the accused will be in no better position if the matter were to be struck from the roll.  Indeed, they will be better-placed to protect themselves from any trial-related prejudice if the matter remains on the roll and subject to the control of the court.

223. We accordingly submit that striking the matter off the roll is not an appropriate remedy for the complaints made by the accused.

“Lesser relief” 

224. In his replying affidavit, the first accused has given notice that he will apply for rather elaborate “lesser relief” in terms of section 342A of the CPA if this court is not minded to grant a permanent stay of prosecution.

225. In the body of his replying affidavit the first accused describes this “lesser relief” as follows:

“Such relief would, inter alia, relate to:

(a)
A first trial date.

(b)
An order that the Prosecution must proceed on the present indictment.

(c)
An order that the further particulars must be provided by a certain date (and any request for further or better particulars likewise be regulated).

(d)
An order that the State must identify and deliver the documents it intends using at the trial and that it may not use additional documentation without the leave of the Court.

(e)
An order that the KPMG report must be delivered by a specific date.

(f)
An order that the State ceases investigations or an order that if the State wishes to consult with witnesses other than those on its witness list, it firstly be established from the Defence whether these are Defence witnesses.”

226. In the prayer in his replying affidavit, the first accused describes the “lesser relief” as follows: 

“(a)
Limit the prosecution to the current indictment.  

(b)
Limit the prosecution to the use of documentation not in dispute in the warrant applications and in respect of the Mauritian seizures.

(c)
Impose a strict timetable for the provisions of the documents in the format and listed as set out hereinbefore the provision of further particulars and the KPMG report.

(d)
Fix the trial with an instruction of no further adjournments on behalf of the State.  

(e)
Prohibit any further investigation of the matter.

(f)
A separation of my trial.

(g)
Other conditions which the court deems meet.”

227. The first accused’s heads of argument suggest the first accused has jettisoned much of the “lesser relief” foreshadowed in his replying affidavit.

228. It is, with respect, difficult to discern what “lesser relief” is sought by the first accused.  What is clear is that the first accused has not offered any evidence in support of many of these prayers (for example, the extraordinary prayer that the state should be “prohibited from any further investigation of the matter”).  We submit that no case has been made out for the “lesser relief” referred to by the first accused.
229. As regards the first accused’s request (made for the first time in his heads of argument) that the state should be ordered to pay his wasted costs in terms of section 342A(3)(e) read with section 342A(5), we reiterate that neither of these provisions has yet commenced operation.
Postponement

230. The principle which applies in the present case has been formulated by the appellate division as follows:

“A court would be slow to refuse to grant a postponement where the true reason for a party’s non-preparedness has been fully explained, where his unreadiness to proceed is not due to delaying tactics, and where justice demands that he should have further time for the purpose of presenting his case”.

231. For the reasons set out above, we respectfully submit that all of these requirements are satisfied in the present case.  We accordingly submit that the state has made out a proper case for the postponement it seeks.

PRAYER

232. The state asks for an order,

232.1. dismissing the application by the accused for a permanent stay of prosecution;

232.2. dismissing the application by the accused for the matter to be struck off the roll;

232.3. granting the state’s application for the trial to be adjourned to a date in the first term of 2007 (such date to be arranged in consultation with the Honourable trial judge and/or the Honourable Judge President).

Wim Trengove SC

Alfred Cockrell

Andrew Breitenbach

Chambers

Johannesburg and Cape Town
31 August 2006
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ANNEXURE:  CHRONOLOGY OF RELEVANT EVENTS

	DATE
	EVENT

	Prior to 1995
	Oldest offences commenced – no investigation because the offences were undetected 

	6 November 2000
	Broad preparatory investigation by DSO into possible offences connected to the arms procurement process commenced

	June/July 2001
	Zuma’s possible complicity in possible specific corruption discovered in papers and statements obtained in the course of the preparatory investigation.  

	24 August 2001 
	Investigation by DSO into possible offences connected to the arms procurement process commenced

	9 October 2001
	Searches and seizures at premises of Shaik, Nkobi and Thint (Thint) in Durban, France and Mauritius - Zuma’s name not revealed in any DSO papers relating to the searches

	26 June 2002
	Shaik summonsed for questioning in terms of section 28(6) of the NPA Act and refuses to answer questions. He subsequently applied to the High Court for an order accordingly. Judgment in favour of the NDPP given in July 2003

	22 October 2002
	Investigation extended to include general corruption, thus for the first time including all the offences for which the present accused are provisionally charged

	November 2002
	Mail and Guardian publish investigator’s affidavit, contained in court papers, involving Zuma and the investigation concerning him – this was the first public revelation of such 

	Period up to November 2002
	Investigation for the purposes of the Shaik case effectively includes events up to November 2002.  Events after November 2002 were not investigated for the purposes of the Shaik case.

	February 2003
	NDPP offer to Zuma’s counsel to respond to written questions refused

	June 2003
	Written set of questions provided to Zuma’s counsel inviting Zuma’s reply – Zuma’s replies of no assistance to the investigation

	18 July 2003
	Judgment by McClaren, J in favour of NDPP in Shaik application regarding section 28(6) of the NPA Act

	6 August 2003
	Shaik granted leave to appeal in section 28 matter

	August 2003
	Shaik investigation largely completed

	23 August 2003
	NDPP announces decision to prosecute Shaik and Accused No 3; Decision not to prosecute Zuma as the NDPP did not believe that the prosecution at that stage had a reasonable prospect of success against Zuma – NDPP announces that the decision could be reviewed should new evidence arise

	August 2003
	Shaik forensic auditor’s report commissioned

	25 August 2003
	Shaik’s first appearance in Magistrates’ Court and service of provisional charge sheet on Shaik

	November 2003
	Shaik’s second appearance in Magistrates’ Court

	2 February 2004
	Shaik’s first appearance in High Court

	February 2004
	Indictment served on Shaik (6 months after decision to prosecute)

	May 2004
	Forensic auditor’s report served on defence in Shaik matter (8 months after commissioning)

	June 2004
	Shaik trial date originally arranged in High Court – postponed at request of defence

	4 May 2004
	NDPP writes to inform Accused No 2 of intention to withdraw charges on 11 October.

	11 October 2004
	Charges withdrawn against Thint (Pty) Ltd 

	11 October 2004
	Shaik case commenced in High Court (14 months after decision to prosecute)

	8 June 2005
	Shaik case concluded,

	20 June 2005 
	Decision to prosecute Zuma

	29 June 2005 
	Zuma’s first appearance in the Durban Magistrates’ Court – case postponed to 11 October 2006 for further investigation 

	Continued until at least July 2005 
	Offences in Counts 1 and 2

	8 August 2005
	Investigation extended to include fraud pertaining to declarations made by Zuma and Contraventions of the Income Tax Act, No 58 of 1962

	12, 15, 18 and 26 August 2005 
	Ngoepe JP signed some 22 search warrants

	18 August 2005
	Searches and seizures at 22 premises – some 93000 documents seized

	26 August 2005 
	Julekha Mahomed launched an application to have the search warrants pertaining to her practice and residence set aside

	9 September 2005 
	Johannesburg High Court set aside the Mahomed search warrants 

	29 September 2005
	State correspondence with the defence warned that court applications relating to the searches would invariably lead to delays

	29 September 2005
	State proposes postponing the case on 11 October 2005 to March 2006 for further investigation, for the preparation of the indictment and for the forensic auditor’s report – rejected by defence

	6 October 2005 
	Zuma and Hulley launch an application in the Durban and Coast Local Division to have the search warrants pertaining to their premises set aside 

	7 October 2005
	State proposes transferring the matter provisionally to the High Court – rejected by the defence

	11 October 2005 
	Zuma’s second appearance in the Durban Magistrates’ Court – case postponed by agreement to 12 November 2005 to:

· Arrange High Court date in consultation with the Judge President: 

· State to serve a “provisional indictment” based on the evidence available to the State as at the conclusion of the Shaik case

· State to continue with further investigation and amend the indictment in accordance with any new evidence

	12 October 2005
	Trial date of 31 July 2006 arranged by agreement between all the parties (including all the accused) in consultation with the Judge President

	24 October 2005 
	Leave to appeal to the SCA in the Mahomed matter granted 

	4 November 2005 
	Provisional indictment served on Accused 2 and 3. Trial date of 31 July 2006 agreed with counsel for Accused 2 and 3

	12 November 2005
	Zuma’s third appearance in the Durban Magistrates’ Court – case postponed by agreement to 31 July 2006 in the High Court for:

· State to continue with further investigation and amend the indictment in accordance with any new evidence 

· State would endeavour to deliver amended indictment to the defence by the end of March 2006
· High Court trial to commence on 31 July 2006 

	17 November 2005 
	Application filed in the Kogl/Cay Nominees matter to set aside the search warrants. State answering affidavits subsequently filed. Applicants still to file replying affidavits and to set the matter down. 

	December 2005 
	State’s application, on notice to the accused, for the issuing of a letter of request to Mauritius for MLA

	14 October 2005
	Shaik/ Nkobi launch application to set aside search warrants. The filing of the papers was completed as at 23 December 2005, but the applicants have yet to set the matter down for hearing

	5 January 2006
	Thint and related parties file application to set aside search warrants

	15 February 2006
	D+CLD in the Zuma/Hulley application set aside the search warrants 

	15 February 2006 
	Application for leave to appeal noted in the Zuma/Hulley application 

	28 February 2006
	Formal notice for leave to appeal in the Zuma/Hulley application served and filed –Negotiations are currently underway to settle this matter by way of agreement

	22 March 2006 
	The appeal record in the Mahomed matter lodged with the Registrar of the SCA

	24 March 2006 
	Request for further particulars from Accused nos. 2 and 3. State immediately thereafter commenced with steps to provide all the evidential material in its possession, as requested. State unable to provide further particulars regarding the indictment, nor the documentation that was then the subject of litigation

	End of March 2006
	State to endeavour to supply amended indictment by this date

	7 April 2006
	State indicated to defence that the trial would in all probability not be able to proceed on 31 July 2006, due to factors outside the State’s control. 

	April 2006
	Approximate date originally envisaged by which forensic auditors’ report would have been ready for delivery to the Accused had the completion of the forensic investigation not been prevented by the search warrant applications

	12 May 2006 
	Accused Nos. 2 and 3 bring an application in the High Court to compel the State to furnish further particulars

	15 May 2006
	Application to compel further particulars argued and dismissed 

	23 May 2006 
	State’s forensic accountants instructed to commence with the finalization of the forensic report as soon as possible, now using all the available documentation in accordance with the agreements reached in principle with the legal representatives of Mahomed and Zuma

	26 June 2006
	State reiterated to defence and Judge President that the trial would in all probability not be able to proceed on 31 July 2006 and suggested that the trial be adjourned to February 2007, in the interests of settling the matter

	29 June 2006
	Application in the Thint search warrant matter argued in the TPD, Pretoria

	4 July 2006 
	TPD upheld the search warrant in respect of the premises of Thint and dismissed the application with costs

	4 July 2006
	Following the judgment in the Thint application, State’s forensic accountants also instructed to commence analysis of the Thint documents, with the exception of those in respect of which privilege has been claimed 

	12 July 2006
	Accused 1 submitted application for further particulars. State has furnished defence with an electronic copy of all evidential material to date. State is unable to answer the request for further particulars pertaining to the indictment

	13 July 2006
	Thint claims privilege in respect of certain unspecified computer documents seized during the searches

	19 July 2006
	Thint lodges notice of intention to appeal against TPD judgment dated 4 July 2006 upholding the validity of the search warrants

	31 July 2006
	High Court trial date. First appearance of accused 2 and 3 in any court.

Zuma: 12 months after decision to prosecute

Accused 2 and 3: 9months after service of provisional indictment 

	21 to 25 August 2006
	Shaik appeal set down for argument in the SCA later postponed to 25 September 2006

	23 August 2006
	Extension granted to file heads of argument in the SCA in the Mahomed matter, pending settlement negotiations

	25 to 29 September 2006
	Shaik appeal set down for argument in the SCA

	March 2007
	State’s proposed date for trial to commence (20 months after decision to prosecute Zuma, 16 months after decision to prosecute accused 2 and 3) 
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