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HOA – T Mbeki & Govt of RSA v

NDPP & JUG Zuma (SCA573 of 08)


IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NO.  573/08

NPD 8652/08

CC79/08
In the matter between :

THABO MVUYELWA MBEKI  
First Applicant

THE GOVERNMENT OF THE REPUBLIC

OF SOUTH AFRICA     
Second Applicant

and

THE NATIONAL DIRECTOR OF

PUBLIC PROSECUTIONS
First Respondent
JACOB GEDLEYIHLEKISA ZUMA
Second Respondent
In the appeal between:
THE NATIONAL DIRECTOR OF

PUBLIC PROSECUTIONS
Appellant

and

JACOB GEDLEYIHLEKISA ZUMA
Respondent
SECOND RESPONDENT’S HEADS OF ARGUMENT
(APPLICATION TO INTERVENE AND MERITS)

As a rule only parties to litigation may appeal and then only against orders or judgments of the Court a quo. 

The Applicants were not parties to the litigation nor do they actually impugn any orders made by the Court a quo.

The reason why only parties to the litigation may appeal flows from the restricted effect judgments and orders have – it is an obvious principle that no man ought to be bound by proceedings to which he was a stranger … as indeed quoted by the Court a quo (Volume 15, pages 1289-90, paragraph 157) referring to R v Lee 1952 (2) SA 67 (T) 69 D – G which in turn quotes Taylor on Evidence.  Outside parties as a rule do not then have locus in respect of the orders made therein.  The conduct of the parties other than the litigant feature extremely frequently in litigation papers and evidence - it would be wholly impractical and indeed render litigation unworkable to make every such potential party a litigant or give him the rights of a litigant.  To give but one example, Zuma would be “entitled” to set aside all the Shaik findings in that litigation mentioning him for he was deliberately excluded from that - clearly that cannot be.
The Orders sought in the Court a quo nor those sought in the appeal affect the Applicants in such a manner so as to have rendered their joinder compulsory: they have no sufficient legitimate interest in those orders so as to warrant their joinder.

 
See:
Amalgamated Engineering Union v Minister of Labour 1949 (3) SA 637 (A)
The purpose of the Applicant’s entry into the lis is also not aimed at a change in the Orders Zuma seeks to defend; it seems to be motivated by a desire to vindicate the dignity and reputation of especially Mr Mbeki on the basis that certain parts of the reasoning, comments and opinions of the Judge a quo, impugned this.

In this sense the intervention is also contrary to the legal rule that an appeal will only lie against orders and not reasons, comments and opinions (authorities cited in the main heads dealing with the topic of “Political Findings” which we do not repeat).
In the Constitutional dispensation entities have in exceptional circumstances been allowed to join in at the appeal stage usually as an amicus curiae (or rather such a possibility has been recognised).  See Campus law Clinic, University of KwaZulu-Natal, infra.  In that instance the party seeking to join the lis did so to make a difference to the appeal process proper, that is, provide input as to whether an order should stand or be granted, not to interfere with findings, reasons or opinions as a basis of attack in its own right.
The Supreme Court of Appeal dealt with the provisions of section 173 in SABC v Downer N.O. and Others (unreported) Case No. 435/06 as follows.  The court held (in paragraph 14) that a balancing exercise was required.  The Court held:

“Implementation of the required balancing exercise is facilitated by the 
existence of s 173 of the Constitution which declares this court’s inherent power to regulate its ‘own process’. Ordinarily ‘process’ can mean the documentation by means of which legal proceedings are initiated or it can mean the proceedings themselves.  In s 173 it at least has the latter meaning. The interests of justice will naturally encompass the requirements of ss 34 and 35(3) but in addition the court is empowered to decide how best the parties’ competing rights can be accommodated …  In the end, however, what will be decisive in a case like the present will be the exercise of the court’s discretion.” (paragraph 15)

That decision was taken on appeal to the Constitutional Court in South African Broadcasting Corporation Limited v National Director of Public Prosecutions and Others 2007 (1) SA 523 (CC) where it was held:

“[36]
A Court, therefore, must be independent and impartial.  The power recognised s 173 is a key tool for Court’s to ensure their own independence and impartiality.  It recognised that Courts have the inherent power to regulate and protect their own process.  A primary purpose for the exercise of that power must be to ensure that proceedings before Courts are fair.  It is therefore fitting that the only qualification on the exercise of that power contained in section 173 is that Courts in exercising this power must take into account the interests of justice.

[37]
When Courts exercise the power to regulate their own process it is inevitable that that power will affect rights entrenched ch 2 of the Constitution.  A court must regulate the way proceedings are conducted and this will inevitably affect both the right to a fair trial (s 35 of the Constitution) and the right to have disputes resolved by Courts (s 34).  
Courts are bound by the provisions of the Bill of Rights and therefore bear a duty to respect those rights.  In exercising the power, therefore, they must take care to ensure that those rights are not unjustifiably attenuated.  ”
In Independent Newspapers (Pty) Ltd v Minister for Intelligent Services: In Re: Masethla v President of the Republic of South Africa and Another 2008 (5) SA 31 (CC), the court had to consider an urgent application by the applicant to intervene in pending appellate proceedings.  Thereafter, the Minister intervened as second intervening party.  At issue was the disclosure of a record which contained information on national security and intelligence issues.  The applicant sought access to that record while the Minister objected to it being made available to the public.
The court considered both applications for leave to intervene.


See:
paragraphs 16-17
At paragraphs 18 and 20, the Court held:

”In Gory v Kolver NO and Others (Stark and Others Intervening) [2007 (4) SA 97 (CC)]  this court held that in a case involving the validity of a statute an application to intervene will succeed only if the applicant had a direct and substantial interest in the subject-matter of the litigation which in that case was the validity or otherwise of the statute and if, in addition, it was in the interest of justice for the application to be granted.  On that occasion, we explained that, whilst direct and substantial interest is a necessary condition for intervention as a party, it is not always sufficient ground for granting leave to intervene.  The ultimate test is whether, in a particular case, it is in the interests of justice to join or be joined as a party to pending litigation.

...

When it is in the interests of justice, this court may permit a party to bring an application directly to it [referring to section 167(6) of the Constitution].  For the reasons that follow, I am convinced that it is in the interests of justice to dispose of this application as one of direct access.”

Ultimately, the court refused Independent Newspaper’s request for access to the court record. The court also found that another obstacle in the part of Independent Newspapers was that it was not “party to the underlying case”.  It found that it did not have a direct substantial interest or an identity of interest with any of the litigating parties.  “It wanted to vindicate a right which none of the parties in the underlying case had asserted.”  (See paragraph 34.)
The Constitutional Court considered the intervention of amicus curiae in criminal proceedings in Ex parte: Institute for Security Studies: in re: State v Basson 2006 (6) SA 195 (CC). The Institute for Security Studies sought to intervene as an amicus in the appeal in State v Basson.  The state consented to the intervention whilst Dr. Basson did not.  The court dealt with the general principles applicable at paragraphs 16 and 17.

At paragraph 11, the Court held:

“[11] We have dwelt at length on the principles governing the admission of an amicus because we consider it necessary that both the parties to a case and persons seeking to be admitted as amici be familiar with these principles that govern applications for admission of amici. Compliance with these principles will ensure proper assessment of these applications. We are mindful that in the past there has been a tendency to grant consent for the mere asking. Consent should not be given as a matter of course. Parties who are requested to give consent must apply their minds to these principles. The fact that a person was admitted as an amicus in the Court below does not in itself give such a person the right to be admitted as amicus in this Court. This judgment must be regarded as a general instruction on how to prepare an application for admission as an amicus.”

At paragraph 15, the court held:

“As a general matter, in criminal matters a court should be astute not to allow the submissions of an amicus to stack the odds against an accused person.  Ordinarily an accused in criminal matters is entitled to a well-defined case emanating from the State.  If the submissions from an amicus tends to strengthen the case against the accused, this is cause for caution.  This, however, is not an inflexible rule.  But it is a consideration based on fairness, equality of arms and more importantly, what is in the interests of justice.”
In Volkes NO v Robinson and Others 2005 (5) BCLR 446 (CC), the Court referred at paragraph 32 to what it held in In Re Certain Amici Curiae Applications: Minister of Health and Others v Treatment Action Campaign and Others where it considered the predecessor to Rule 31 of that Court:

“That rule permits a duly admitted amicus ‘to canvass factual material which is relevant to the determination of the issues before the Court and which do not specifically appear on the record’.  However, this is subject to the condition that such facts ‘are common cause or otherwise incontrovertible’ or ‘are of an official, scientific, technical or statistical nature, capable of easy verification’.  This rule has no application where the facts sought to be canvassed are disputed.  A dispute as to the facts may and, if genuine, usually will demonstrate that they are not ‘incontrovertible’ or ‘capable of easy verification’.  Where this is so, the material will be inadmissible.”

See also:
paragraph 35
Rule 16 is very similar in content and import to Rule 10 of the Constitutional Court.

As to intervention at the appeal stage we refer to Campus Law Clinic, University of KwaZulu-Natal v Standard Bank of South Africa Limited and Another 2006 (6) SA 103 (CC), which dealt with the limited bases on which a non-party to appeal proceedings had standing to approach the Constitutional Court.


See:
paragraphs 18-25
In De Beer NO v North-Central Council and South-Central Local Council and Others (Umhlatuzana Civic Association Intervening 2002 (1) SA 429 (CC), an amicus sought to introduce an argument which raised a new cause of action, which the Court declined to entertain:


“[31]
The final point made on behalf of the amicus is that s 105(9) is inconsistent with the Constitution because the section is part of an ordinance.  Reliance is placed on s 171 of the Constitution which provides that all courts function in terms of national legislation and that their rules and procedures must be provided for in terms of national legislation ... The s 171 argument raises a whole new cause of action which affects the interests of other parties who will need to be joined in the proceedings, including the Minister of Justice, the national minister and the member of the executive council in the province responsible for local government.  This cause of action was not referred to in the application to be allowed to be admitted into the case as an amicus.  An amicus is not entitled to raise a new cause of action.  if an amicus wishes to raise a new cause of action in an appeal, that should be referred to in the Rule 9 application, and permission to do so should be sought.  The President of the Court can then deal with the matter in terms of Rule 9(3) and consider whether or not it would be appropriate to permit such an issue to raised in the appeal.  Such permission is unlikely to be given if it would involve the joining of additional parties to the litigation, or if there is a likelihood that one or more of the parties would be prejudiced ... ”.
We point out that the admission of the Applicants at this stage would render the proceedings unfair and not in the interests of justice based particularly in the following:

(a)
It is disputed whether the Applicants failed to participate in the litigation in the Court a quo out of choice or out of ignorance.

(b)
If the Applicants had intervened as parties at the court a quo level, the litigation may well have taken on a very different complexion with very different evidence including, most likely, oral evidence.

(c)
The Applicants contend for factual findings without ever having exposed themselves to the risks a party seeking to do so usually faces, in litigation; the right of Zuma to challenge and adduce evidence would be infringed.  Moreover, the Applicants base their application on the basis that they had never interfered with prosecutorial decisions; it is certainly Zuma’s case and also that of Pikoli, who is still the appointed NDPP, that that is not so and that the Applicants do not have clean hands in this regard.

(d)
The proceedings relate very directly to a criminal case; in such circumstances intervention by third parties beyond the NDPP and the accused must be very exceptional.



See:
S v Zuma 2006 (2) SACR 257 (W), at 264B-265F
In the result we submit that the application to intervene ought to be dismissed with costs, including those consequent upon the employment of three counsel.

K J KEMP SC
M D C SMITHERS

A A GABRIEL
Chambers, Durban

24 November 2008.
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