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AFF – T Mbeki & Govt of RSA v

NDPP & JG Zuma (SCA573/08) [M Hulley]


IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA 
Case No. 573/08
In the matter between: 

THABO MVUYELWA MBEKI
First Applicant
THE GOVERNMENT OF THE REPUBLIC OF 

SOUTH AFRICA
Second Applicant
and 

THE NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 
First Respondent
JACOB GEDLEYIHLEKISA ZUMA
Second Respondent
In the appeal between:

THE NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 
Appellant

and

JACOB GEDLEYIHLEKISA ZUMA
Respondent
SECOND RESPONDENT’S ANSWERING AFFIDAVIT
I, the undersigned,

MICHAEL ANDREW THOMAS HULLEY

do hereby state under oath:

I am a duly qualified, admitted and practising attorney.  I practise under the name Hulley & Associates at 2nd Floor, Momentum House, Prince Alfred Street and Ordinance Road in Durban.

I am the Second Respondent’s attorney and am duly authorised to oppose this application on the First Respondent’s behalf.  Given the strictures of time I will endeavour in due course to file a confirmatory affidavit by the Second Respondent.

3.1
The facts deposed to in this affidavit are within my knowledge, except where the contrary appears from the context in which event I believe the averments made are correct.
3.2
I also refer to the Applicants as Mbeki and the Government respectively and to the Respondents specifically as the NDPP and Zuma (with all the necessary respect and simply to avoid confusion between the differing capacities in the different applications.)

The appeal, in this matter, will be heard on 28 November 2008.  The date that was allocated for this appeal was at the behest of the NDPP and has presented great logistical difficulty and pressure in preparing for that appeal.

This application was delivered on 17 November 2008 and the Applicants’ written submissions on 18 November 2008.  On that day the NDPP filed a “conditional notice of opposition” and directions were issued by this Honourable Court.  All of this has been done approximately eight (8) Court days before the appeal and it is impossible to deal with Zuma’s opposition to this application in detail.  Accordingly my failure to deal specifically with allegations of fact must not be taken to be an admission of these facts and my failure to deal with legal submissions must not be construed as a concession that such arguments are correct.  Legal submissions will be advanced further in written submissions to be filed in the appeal in due course.
Given the time constraints, I am constrained to incorporate the contents of the affidavits by myself and Zuma in opposition to the First Applicant’s (Mbeki’s) application for direct access to the Constitutional Court under case no. CCT 79/08.  I do so by reference.  Those affidavits are apposite because they relate to essentially the same subject matter as this application.  Those affidavits are attached hereto marked “MH1” and “MH2”.  I am mindful of this Court’s admonition about attaching lengthy affidavits and annexures in reliance on evidence in motion proceedings but regret that the pressure of time leaves no other viable option especially where the relevant contentions of fact and law are already on record.  I also specifically refer to portions of “MH1” that I reiterate, rely on and incorporate by reference apart from the general reliance to sketch the background.
OUTLINE OF OPPOSITION:
In essence, as will be evident from that affidavit, and what is stated herein, Zuma’s contentions in opposition to this application are:-

(a)
The Applicants make out no case for their failure to act earlier and this application has prejudiced the Second Respondent in its preparation for the appeal.

(b)
Zuma disputes the Applicants’ locus standi in judicio especially since they were not parties as such in the Court below.
(c) 
Mbeki has no locus standi in judicio to bring this application “in his personal capacity” as none of the comments complained of referred to Mbeki in his personal capacity.  In this regard I refer to paragraphs 114(a) to (d) of “MH1”.  Ms Mabandla is no longer the Minister of Justice and the Applicant does not purport to bring this application on behalf of the former ministers of Justice or the present Minister of Justice.  I also refer to what I stated in paragraphs 139 and 140 and 165-167 of “MH1”.
(d)
I specifically dispute that the deponents to the founding affidavits are authorised to represent the Second Applicant, that is, the Government of the Republic of South Africa and there is simply no evidence they are authorised to do so or to instruct their attorney of record, the State Attorney.  In as much as the deponent, CHIKANE, says that a meeting of the President and certain members of the cabinet on 10 October 2008 decided to proceed with “the appeal against Nicholson J’s judgment on the limited issues mentioned in the affidavit” of the First Applicant, it would appear that those decisions related to the First Applicant’s proceedings filed before the Constitutional Court.  It is unclear what the attitude of the new National Executive is to intervention in these appeal proceedings.  I refer to paragraphs 114(f) of “MH1”. Further, in respect of the members and former members of the National Executive, that is, Minister MABANDLA and the former Minister MADUNA, their role and authority for acting on behalf of the Government are quite unclear.  I am not aware that the current President actively took part in such a decision nor has he said so.  I also refer to what I stated in paragraphs 165-167 in “MH1”.
(e)
The Second Respondent contends that the application is misconceived and bad in law for the reasons set out in “MH1” and I refer to specific paragraphs thereof 
later.
(f)
The Second Respondent contends that there is objective reason to believe that the First Applicant must have known at all material times of the allegations and issues before Nicholson J and that the First Applicant or the former Ministers of Justice, nevertheless deliberately elected not to seek to intervene or participate in any way in the proceedings in the Court a quo.  In this regard I specifically reiterate what I had stated in “MH1”.  The First Applicant denies this but I submit the probabilities go the other way with reliance especially on paragraphs 8 – 68 in “MH1”.  In “MH1” I have also commented on the fact that the First Applicant made no effort to put his evidence before the Ginwala Commission despite the suspended NDPP, Mr Pikoli stating therein that the reasons the First Applicant gave for suspending him were false and that the real reason was that the First Applicant and then Minister Mbandla wanted to undo the steps Mr Pikoli took to advance the intended prosecution of Mr Selebi, the Commissioner of Police.  Mr Pikoli further stated on oath that the acting NDPP, Mr Mpshe, indeed took some steps to give effect to the above wishes of the First Applicant and then Minister Mbandla.  Such allegations were extremely damaging. Obviously if the First Applicant or the Second Applicant had chosen to enter the lists in this matter at the outset, these issues would have been pertinently raised (which underscore the limited purpose for which the political issues were raised).  The point I make is that the nature of the application and the evidence would have been very different, if the First Applicant had joined in these proceedings.
On the Applicants’ own version it was known on 22 October 2008 that the application for leave to appeal to this Court had been granted.  This is notwithstanding that on 17 September 2008, the Second Respondent herein (“NDPP”) already issued a media statement indicating that it intended appealing the judgment of the Court a quo.  A copy of this media statement is attached marked “MH3”.  

Even prior to the delivery of the Constitutional Court’s decision on 11 November 2008, the First Applicant indicated in a supplementary affidavit filed shortly after the decision granting leave to appeal to this Court that it had become aware of the NDPP’s appeal to this Court and asked that the proceedings in the Constitutional Court be adjourned sine die.  Those proceedings were ultimately dismissed in that Court.  

Given these time frames, it is entirely unclear why, and no explanation is offered, for the delay and sudden urgency with which this application has been brought.  This consideration simply re-affirms the general undesirability of allowing litigants to join at a late appeal stage.
In fact, the First Applicant was well aware of the NDPP’s intention to oppose the Applicant’s direct access application to the Constitutional Court as far back as 26 September 2008 when the NDPP set out in some detail, its grounds for its opposition in the proceedings before the Constitutional Court.  The grounds of opposition raised pertinently, in affidavits filed on behalf of the NDPP, included the following:

“4.1
Mr Mbeki’s application is directed at findings of political interference made by the High Court.

4.2 The NDPP is applying for leave to appeal to the Supreme Court of Appeal (“SCA”) against the entire judgment and all the orders of the High Court except those relating to the application of the Society for the Protection of Our Constitution.  Only if the National Prosecuting Authority (“NPA”) ultimately fails to obtain leave to appeal to the SCA and does not succeed in that appeal, might the NDPP apply for leave to appeal to this Court.

4.3 This means that the very issues that Mr Mbeki seeks to contest in this Court, will or may also be before the SCA if the NDPP is given leave to that Court. ”

The First Applicant was consequently well aware of the NDPP’s contention that the findings that it seeks leave to appeal against would be ventilated in these proceedings.

Against that background it is unclear and indeed the founding affidavit provides no explanation for why this application ought to be entertained or why the Applicants ought to be allowed to intervene urgently.
As stated previously Zuma (through those representing him) is under considerable pressure to prepare the appeal and the present application prejudices Zuma in his preparation for the appeal.
SECTION 173 DOES NOT PERMIT THIS INTERVENTION:
I specifically deny that the inherent power of this Honourable Court to regulate and protect its process in Section 173 of the Constitution extends to allow the introduction of the Applicants as new parties with the rights and benefits of litigants at the appeal stage whilst at the same time evading all risks implicit in having to adduce evidence and being challenged on such evidence in the Court a quo.  I specifically refer to what I stated at paragraphs 68 to 72 of “MH1”.

This ground of opposition must be read with the background testified to in paragraphs 8 to 67 of “MH1”, demonstrating that the First Applicant was or ought to have been well aware of the allegations and issues before Court a quo.
I am advised that one of the purposes of Section 173 is to ensure that the Courts retain inherent jurisdiction over the conduct of their proceedings to ensure that justice is done and that the rights of all parties are respected, protected and balanced in the litigation process.  The prejudice to the Zuma inherent in permitting the Applicants’ to intervene at this stage is manifest (and I am not referring only to the extra burden of preparation but in particular as to what evidence would have been adduced and challenged).   I submit that the only fair and practical order in such circumstances would, if the Applicants make out a case for joinder (which I dispute the Applicants have done) – in the normal case, be one remitting the matter to the Court a quo for the Applicants’ to be admitted as parties and for their evidence to be introduced and tested in that forum.  I have been advised that this course is, given the issues on appeal, not the one that should be adopted herein; the Applicants have no right to intervene as parties herein at this stage.  The intolerable results this would give rise to was spelt out in “MH1” at paragraphs 97 – 111.  Clearly Zuma would have put up all the evidence relating to the Selebi issue, the suspension of Pikoli and Mpshe’s appointment including Pikoli’s affidavit etcetera and would have sought to cross-examine Mbeki if he had joined in and launched an attack on the case Zuma sought to present.  Similarly if the government had sought to do so.  Clearly the central issue that the Government (and then President Mbeki) had never intervened in the prosecutorial process, would have been challenged strenuously.
NO VIOLATION OF SECTION 34 RIGHTS:
I specifically deny that the Applicants were denied a hearing in contravention of the rights in Section 34 of the Constitution and note that the Government has at all material times been represented by the NDPP in these proceedings and that a Rule 16A notice advised the public of the constitutional issues raised in the Court a quo.
The parties in the Court a quo approached the matter on the basis of an agreement recorded with the Judge President of the Natal Provincial Division.  

In addition given that the NDPP, as the apex of the National Prosecuting Authority, which is the prosecuting authority for the Republic of South Africa represented the Government in the Court a quo, the Applicants were not necessary parties to those proceedings.  Zuma sought no orders which directly affected the Applicants (over and above the interests of the NPA) or bound the Applicants and indeed sought nor urged any specific positive findings of fact against these Applicants.  The orders eventually made by the Court a quo also had no such effect.
The NDPP as the representative of the Second Applicant in the Court a quo decided on the evidence it thought was necessary and pertinent to deal with the issues in the Court a quo.  It delivered affidavits from the current and former NDPP’s dealing with the “findings” now complained about and in the event that its application to strike out was unsuccessful (see Record, Volume 5, State’s answering affidavit, paragraph 10, page 401, lines 19-22: “I have however been advised that it is prudent to respond to all the allegations contained in the founding affidavit, including the objectionable matter, in the event that the application to strike out is not successful.”) 
In the event, none of the orders sought by the Second Respondent or granted by the Court a quo called for the joinder, whether mero motu or otherwise of the Applicants.

NO VIOLATION OF THE SEPARATION OF POWERS:
I deny that the findings complained of constituted a transgression of the principle of the separation of powers and refer to what I stated previously at paragraphs 74 to 92 of annexure “MH1” and to what I stated in my affidavit which appears at pages 1387 to 1396 of the record (volume 16) as to why and how those findings came to be made in the context of the substantive applications to strike out, accompanied by cost orders sought by the NDPP as a “rebuke” of Zuma.
THE INTERVENTION IS NOT IN THE PUBLIC INTEREST OR IN THE INTERESTS OF JUSTICE
I refer to what I stated earlier about the obvious inequities in permitting third parties to intervene at the appellate stage when their evidence has not been sought to be introduced or tested in the Court a quo.

I accordingly deny that it would be in the interests of justice and in the public interest to permit the Applicants to intervene at this late stage.  The prejudice to Zuma is manifest.  The potential chaos in future judicial proceedings is obvious.  I again refer to “MH1”, par 68 – 72 and 97 – 111.
This is so, whether the Applicants are allowed to intervene in their own right or as individual amicus curaie.  

APPLICANTS DO NOT QUALIFY AS AMICI CURIAE:
The rules relating to the introduction of an amicus curiae particularly at the appellate level are clear.  Any evidence that such friends of the Court seek to introduce must be uncontroversial and undisputed before it will be entertained.  In addition amici must not repeat argument to be advanced by the parties and are confined to introducing new argument to enable the Court to decide the issues presented.  

The Applicants seek leave in the alternative to participate as amici on the basis that “the Applicants intend to confine themselves to Nicholson J’s finding of political interference”… “The submissions are different from those made by the National Director of Public Prosecutions ...”, such allegations being introduced for the first time in paragraph 13 of the Applicants’ written submissions. This is not so.
Although annexure “A” to the Applicants’ written submissions sets out the findings that are sought to be appealed, these are almost verbatim repetitions of the findings complained of before the Constitutional Court as stated in the first Applicant’s founding affidavit in paragraph 15 thereof save for an additional item 10 (in annexure “A”) dealing with the Court a quo’s comments that “there should be no relationship with the Minister of Justice” (at paragraph 207 of the judgment) - a statement which the Applicants completely decontextualise.  That addition appears as a ground of appeal as item no. 11 in the annexure to the appellant’s lists of findings relating to political interference that the NDPP wants overturned. I referred earlier to the characterisation by the NDPP of those issues when it opposed the proceedings brought by Mbeki before the Constitutional Court.  Accordingly, it is clear that there is nothing new that can be added by the Applicants either in their purported capacities or as amici curaie.  

THE APPLICATION IS MISCONCEIVED:
I submit that there is no basis to disturb the findings complained of based on what I have stated previously and refer specifically to paragraphs 117-121 of “MH2” and to what I stated in response to paragraphs 15 and 16 (which itemised these complaints and findings in the First Applicant’s founding affidavit in the Constitutional Court) in “MH1” which appears at paragraphs 122 to 131.  What is in issue on appeal is in any event not whether every step of the Court a quo’s reasoning is correct - it is whether its judgment or order is correct.
POWER OF ATTORNEY: AUTHORITY TO ACT:
There is a further matter that requires explanation.  The First Respondent has filed a conditional notice of opposition stating that it will oppose this application only in the event that it might delay the appeal - which seems to be met by the directions issued.  The NDPP is represented in these proceedings by the office of the State Attorney under the reference of Mr A Searle.  It is clear that it is the same office and same person representing the Applicants in these proceedings and it is unclear on what basis that office can seek these potentially conflicting forms of relief on behalf of ostensibly different parties.
In the result, I am constrained to call for evidence of the instructions especifally from the actual Government to the State Attorney to act on behalf of the Applicants in this appeal given the limits in Rule 7 of the Uniform Rules. 
I respectfully submit that the application ought to be dismissed with costs, including those consequent upon the employment of three Counsel.


_________________________

DEPONENT

I HEREBY CERTIFY  that the deponent has acknowledged that he/she knows and understands the contents of this affidavit which was signed and sworn to before me at                          on this the              day of                2008, the provisions of the Regulations contained in Government Gazette Notice R35 dated 14 March 1980 having been duly complied with.
_________________________
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