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Dear Sir
In Re:
THE FRIENDS OF JACOB ZUMA TRUST:

TAX RULING FOR THE 2006 YEAR OF ASSESSMENT—
Donations Tax, Income Tax, Value-Added Tax and Joint Services Board Levies

I refer to your telefax of 1 November 2005, in which you seek clarification on the tax implications for the trust, the contributors thereto and the beneficiary thereof, of the contributions made by the contributors to the trust for the benefit of its beneficiary.
In summary, my decision is as follows—

Donations Tax:
· There are no generally no immediate donations tax implications for the trust, the contributors thereto and the beneficiary thereof.
· However, the Commissioner has the right at any time (generally) to examine the facts of, and the motive behind, any particular contribution to the trust, to ascertain whether or not such amount (or portion thereof) should be subject to donations tax based on its then identified true nature.
/ 2 …

At that point in time, the Commissioner has the discretion whether to raise donations tax in the hands of the donor or the trustees (on behalf of the trust) as donees, or on both. However, in the event of this situation arising, my view is that the trustees as donees would be taxable, at the current rate of 25%.
Income Tax:

· Where the trust holds functions, dinners and other such fund-raising events, the amounts charged to the contributors constitute gross income. The trust’s general administrative expenditure (i.e. relating to both such paid-for functions and to the general contributions received) would then have to be apportioned on some acceptable and rational basis between the ‘event’ income and the general contributions. The portions thereof which are thus attributable to the production of such ‘event’ income will be deductible. Specific administrative expenditure (i.e. that which is incurred directly in the production of the ‘event’ income) will also be deductible. The balance (‘event’ income less apportioned expenditure less actual directly-attributable expenditure) constitutes taxable income. To the extent that the beneficiary has acquired a vested right to the income (i.e. in consequence of the exercise by the trustees of a discretion vested in them in terms of the trust deed), the said balance is deemed to have been derived for the beneficiary’s immediate or future benefit and is taxable in his hands (regardless of whether the trust has paid such amount to the beneficiary, retained and capitalised it or otherwise dealt with it after vesting). Any balance remaining thereafter is then taxable in the trust’s hands.
· As regards the trust’s income derived from (or in the form of) the quasi-donation contributions received, these amounts are regarded as gross income and hence subject to income tax in the trust’s own hands.

· The beneficiary’s legal fees that are paid by the trust (or by the beneficiary) are not deductible in determining the taxable income of either the trust or the beneficiary, as they are not considered to have been incurred in the production of income.

/ 3 …
VAT:

· The trust will be liable for vat in respect of the contributions received by it that are made for its fund-raising functions, dinners and other such events, if the trust’s income in respect of these activities exceeds the R 300,000 threshold. If the trust’s income does not exceed that threshold, it may nevertheless voluntarily register as a vendor, subject to the Commissioner’s acceptance.
· The trust is not liable for vat in respect of the other contributions made to the trust.
· As regards its inputs, an apportionment of the expenses to which the inputs relate would have to be made, as between the vatable ‘functions’ income and the non-vatable other consideration received.
Joint Services Board Levies:

· The trust is carrying on an enterprise in the eThekwini Municipality region and is therefore required to pay Regional Establishment Levies. If the trust employs employees (including remunerated trustees), it is then also required to pay Regional Services Levies.
The reasons for my decision are as follows.

Donations Tax implications:

In terms of the Income Tax Act
, donations tax is payable on the value of any property disposed of under any donation by any donor.
 The first step is therefore to determine whether there is in fact any donation.

/ 4 …

The relevant portion of the definition of “donation” is “any gratuitous disposal of property”.
 The word “gratuitous” means anything “done, said, etc without cause or good reason”.

Genuine donation:

The latest Supreme Court of Appeal decision
 to examine the meaning of “donation” in the context of the Income Tax Act said that this definition confirms
 the common law meaning of a “genuine donation”,
 which is one that arises from “sheer liberality and good will towards the donee”.
 The court stated that “[t]he test is of course that the disposition must have been motivated by 'pure liberality' or 'disinterested benevolence'.”

/ 5 …

The main feature of a donation in this “true (legal) sense”
 is the donor’s intention
 or primary object of enriching the donee.
 The verb “enrich” in this context means to make the donee richer.
 A gratuitous disposal is thus one in which the donor voluntarily impoverishes himself or herself with the intention of enriching the donee.
The test in respect of intention is subjective.
 Intention represents a particular state of mind, and thus cannot be determined directly.
 It must be established by inference drawn from all the objective facts and surrounding circumstances
 (insofar as I have ascertained these
). In this regard, it is submitted that there is an expectation, derived from the trust’s own website
 as well as from various media statements, that the donors’ contributions will be used for the very specific purpose of paying for the beneficiary’s legal fees relating to the corruption charges brought against him.

/ 6 …

The trust’s own website gives potential contributors specific assurance as to the destiny of their contributions to the trust, thus creating a ‘legitimate expectation’ in that regard. It is therefore a reasonable inference that this forms the probable raison d’être for, i.e. the causa of, their intention to contribute.
I am also unable to find any evidence indicating that the donors’ intentions are to enrich the ‘donee’
 (at least not primarily to do so), in the context of enrichment as a relevant attribute of a valid donation. There is nothing on the trust’s Mission Statement
 or Fact Sheet
 located on its official website, or in the Deed of Trust itself
, which refers to a “donation”
 as such or in any other way indicates that the primary (or even secondary) object of obtaining voluntary contributions is for the purpose of enriching the beneficiary gratuitously.

In fact, the Deed of Trust is quite clear that the trustees in their sole and absolute, unfettered discretion can decide not only if and when to make distributions of the trust’s income and/or capital to the beneficiary
, but it appears that they can also decide not to terminate the trust even upon the death of the beneficiary, but to continue it thereafter.
 In my view, these clauses negate any imputed donor intention of enrichment of the beneficiary per se.
/ 7 …

The main purpose of the trust is to “serve as a fund raising campaign to help pay for Msholozi’s legal costs, as well as to support him during this difficult time”
, by receiving contributions from potential donors
, relying on their “Constitutional and moral obligation[s]”.
 In this regard, the latest authorities on South African trust law are of the view that performance of a moral obligation is not consistent with a motive of pure liberality
 (thus is not a gratuitousness act, done out of complete generosity or without cause or justification). They are thus not “gratuitous disposals”. Although the contributors may be voluntarily depleting their own estates, the other requirement of a genuine donation, being the intention to enrich the prospective donee, with no natural obligations as a background
, is absent.
Based on all the above, I am of the view that it is not enrichment of the beneficiary per se that is the true causa of the actions (contributions) of the contributors.

Quasi-donation:
In contradistinction to the “genuine donation” discussed above, is the so-called “quasi-donation”
 or “gift… improperly so called.”

/ 8 …

These have been referred to by the old authorities on the common law as “the name given to that which happens from some inducing reason, as a desire to display gratitude[
]..., and includes all gifts made for express objects and causes[
], with the aim of doing and effecting this or that in honour[
] of someone, according to circumstances.”
 Thus, in the case of a quasi-donation, the object to be attained is not that the ‘donee’ becomes richer per se, but is rather something external to such enrichment; any enrichment is a more remote and immaterial object or motive, and is not the primary object or true causa.

For contract law purposes, such quasi-donations are not regarded as falling into the same category of donations, but rather are innominate contracts, being of their own kind. The contributions are more akin to grants, than to gifts, the latter always being gratuitous and free from a sense of moral, customary or legal duty (“munus”), whereas the former are made upon some consideration or equivalent.

Although the quasi-donation proceeds from the free will of the contributor, it is an innominate contract because it is given in order that something should be done, e.g. where third persons make donations in an antenuptial contract in order that the parties are induced to enter into a marriage which would not otherwise take place. Thus the quasi-donation originates in merit or desert.

/ 9 …

Rather than there being no expectations by the contributors, there is an expressed purpose, object and cause, in respect of which the trustees are expected to do something specific,
 viz. to use the contributions to pay for the beneficiary’s legal fees and support. The true causa is an intention to fulfil a Constitutional and moral obligation
, mainly being to help pay for the beneficiary’s legal fees. The expressed purpose is also clear from the trust’s Fact Sheet where it states the following—

“Members of the public wishing to contribute to the defence costs are urged… to deposit funds into… Funds from the Trust account will be routed directly to the legal team acting for Jacob Zuma in the corruption trial.”
Based on all the above, in my view the contributions made by the donors to the trust are therefore not genuine donations, but rather quasi-donations.

Although the defined word “donation” in the Income Tax Act does not refer specifically to a donation at common law, based on all the above I am of the view that the meaning is nevertheless clear
, and that it was the intention of the legislature that only a “genuine donation” and not a “quasi-donation” was envisaged, specifically in view of the statutory requirement that the defined disposal must be a “gratuitous” one.

I am therefore of the view that the contributions to the trust are not donations for purposes of the Income Tax Act and hence are not subject to donations tax.
/ 10 …
Exempt donation:
Notwithstanding all the above, even if the contrary position is found to obtain, i.e. that the contributions to the trust are donations for purposes of the Income Tax Act, in my view these disposals are still not subject to donations tax as they are exempt
, by virtue of them being—
“so much of any bona fide contribution made by the donor towards the maintenance of any person as the Commissioner considers to be reasonable.”
Rather than this being a case of donors intending to enrich a donee, the true position in my view is that the contributors, being concerned about the beneficiary’s welfare
 as a result of the pending legal fees, have an intention to support
 him in this regard, by helping to maintain his financial (and emotional) status quo. Assisting in the prevention of diminution of a person’s financial position, whilst not quite the antithesis thereof, is also not the equivalent of an intention to enrich such person.
Neither the noun or gerund (verbal-noun) “maintenance”, nor the verb “maintain”, are defined in the Income Tax Act. Hence these words must be understood in their ordinary or popular sense
, and to that end dictionaries may be consulted.
    / 11…
One dictionary
 defines “maintenance” as “the act of maintaining somebody”, and “maintain” as “to cause something to continue; to keep something in existence at the same level, standard, etc”. The “something” referred to here would, in this context, be the beneficiary’s standard of living, particularly his financial position. Another dictionary
 defines “maintenance” similarly as “The action of maintaining; the state or fact of being maintained; means of sustentation”, and “maintain” as “To carry on, to keep up… To continue in, preserve, retain (a condition, position, attitude, etc.)…To support (one’s state in life) by expenditure… To provide with means of subsistence or necessaries of life… To pay or furnish the means for the keeping up of…”, and to maintain a reputation. This latter meaning was confirmed by our courts over fifty years ago, where it was said, in relation to the meaning of “maintenance”, that “Naturally regard must be had to the position in life of the parties”.
 Similar to reputation and position in life, is one’s “station in life”, which a Canadian court considered relevant to the meaning of “maintenance” when it held that the question to be answered was whether the amount in question was “sufficient to enable the dependant to live neither luxuriously nor miserably but decently and comfortably according to his or her station in life”.
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It is clear from the trust’s Mission Statement and Fact Sheet, which are provided to potential contributors, that the beneficiary’s reputation and position or station in life is under destruction
 as a result of the drawn-out corruption allegations and resultant legal defence fees, and there is therefore justification and motive for such to be maintained by means of the contributions to the trust.
In a United Kingdom decision, the court considered the word “maintenance” to refer to “the applicant’s way of life and well-being, his health, financial security and allied matters”.
 Although that case was interpreting an entirely different statute
, the relevant provision was not dissimilar to the maintenance-exemption provision of the Income Tax Act
, and it includes all the same important elements. That United Kingdom statute referred to “such financial provision as it would be reasonable in all the circumstances of the case for the applicant to receive for his maintenance.”
 A later United Kingdom decision considered the word “maintenance” to connote “payments which, directly or indirectly, enable the applicant in the future to discharge the cost of his daily living at whatever standard of living is appropriate to him”,
 and added (albeit possibly obiter) that “to pay the debts of an applicant in order to enable him to continue to carry on a profit-making business or profession may well be for his maintenance”.

It is clear that if the beneficiary’s legal fees are borne or financed by himself, his way of life, standard of living, financial position and security would be destroyed as opposed to being maintained. As the contributions to the trust have been indicated by the trustees on their official website as being specifically earmarked for the legal fees, there is no reasonable basis on which to contend that, in the circumstances, the contributions would enrich the beneficiary.
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On the contrary, it is a reasonable inference that these funds simply operate towards the beneficiary’s maintenance, as that word is to be contextually understood.
Based on all the above, I am of the view that, in the event that the contributions to the trust by alleged donors are regarded as donations for purposes of the Income Tax Act, they are nevertheless exempt from donations tax as they are bona fide contributions towards the maintenance of the beneficiary, the amounts of which are considered to be reasonable in that regard to the extent that they cover or contribute towards (i.e. but do not exceed) the beneficiary’s legal fees for the immediate trial and for any possible related subsequent appeal/s.

To the extent that the donors’ contributions to the trust might (upon conclusion of the trials and payment of the legal fees in full) exceed the beneficiary’s legal fees (and resultant or concomitant reasonable out-of-pocket expenses) and the trust’s bona fide deductible expenditure (particularly that reasonably required to administer the trust and thus indirectly required to maintain the beneficiary), I would still not presently view such excesses as being genuine donations at that future stage, as I am unable to find any basis in law upon which an amount and the underlying transaction that has hitherto been considered to be a quasi-donation could thereafter be transformed into a genuine donation merely by virtue of the contributions having ‘outstripped’ their raison d’être (payment of the anticipated legal fees), and because the test for determining whether the contributions are genuine or quasi-donations is always the intention of the alleged donors, and it is a non sequitur that a change of intention on the part of the contributors can be imputed or inferred from a final excess of funds in the hands of the beneficiary. However, as that is a future matter that is not relevant for the current tax year
, you are advised that this view of the donations tax implications of any future final excess of funds in the hands of the trust or the beneficiary should not be relied upon at present and is not intended to create any legitimate expectation in that regard, but is merely added here for information and completeness’ sake. Moreover, I am unable to vouch for any changes in the donations tax legislation in future tax years
 that may result in a different view.
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For this reason, my views expressed in this letter should only be regarded as pertaining to the current tax year, and you are therefore advised to address the writer again for an annual Ruling in this regard in each ensuing tax year in which the trust may continue to receive contributions for purposes of defraying the beneficiary’s legal fees (and even thereafter, for so long as the trust may continue to hold and derive income and capital for the beneficiary’s benefit).
Payment and assessment of donations tax:
In the event that any particular contribution to the trust is regarded as a genuine donation, that is furthermore found not to be exempt (from donations tax) on the grounds that it is not regarded as being a bona fide contribution towards the reasonable maintenance of the beneficiary, then the following prevails.
The view is held that there is no prescription as to donations tax where no payment in respect of a particular donation has been made.
 Thus the Commissioner may raise an assessment in the event of unpaid donations tax at any time, and is not limited to the general three-year period of prescription.

Normally, it is the donor who is primarily liable for the payment of donations tax. However, if the donor fails to pay the tax within three months, then the donor and donee are jointly liable.

In the event of the donors (i.e. the contributors) being easily identified and the Commissioner being able to contact them, the donations tax would be raised on them in the first instance and, failing that, then on the trustees. However, in the case of small donations, especially where the donors may not have given their names and addresses to the trust, then the Commissioner has no choice but to raise the donations tax on the trustees of the trust as the donee.
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Note that donations tax is not payable
 where the donor is not a “resident”
 of the Republic.

The rate of donations tax is presently 20% on the value of the property disposed of.

Income Tax implications:

As far as the contributors are concerned, although their contributions to the trust are not regarded as genuine donations but rather quasi-donations, they are in my view still not deductible in their own hands for income tax purposes, either as donations
 or as trade expenditure,
 unless any particular contributor could show that his or her payments to the trust were made with a view to obtaining some future benefit or advantage of a revenue nature
 in his or her own hands.
 (Note that the mere fact that the contributions are voluntary or ex gratia does not necessarily mean that they are not made in the production of the contributors’ income.
)
/ 16 …
As far as the trustees are concerned, their remuneration
 is subject to employees’ tax
 during each month in which remuneration is received by or accrues to them. The trust is accordingly required to register as an employer
, unless none of its employees are liable for normal tax.
 The trustees must declare their remuneration in their own hands for income tax purposes.

Furthermore, if any trustee is granted a “taxable benefit”
 as a benefit or advantage of or by virtue of his or her employment with the trust or as a reward for services rendered or to be rendered by him or her to the trust, then the cash equivalent of the value of such taxable benefit
 must be included in the said trustee’s gross income
, both in his own return at the end of the tax year, and in his or her monthly remuneration
 for purposes of determining the amount of employees’ tax to be deducted each month.
 An example would be where the trust purchases motor vehicles, for example, to use in its fund-raising activities where travelling would be useful or necessary, and the trustees are granted or permitted the right of private use thereof.

/ 17 …
As far as the trust is concerned, if the contributions to the trust were to be regarded as genuine donations, they would then probably not
 constitute “gross income” in the hands of the trust.

The income tax position of the trust is, however, based on my view that the contributions received by or accruing to it are quasi-donations, and thus innominate contracts (or possibly even grants) rather than donations or gifts. I am also of the view that the trust is carrying on a “trade” (as defined
) in regard to the receipt and subsequent dealing with the contributions, either in the sense of its activities being a ‘venture’, or being a ‘business’.

A receipt arising from a voluntary payment is not necessarily a receipt of a capital nature. The contributions are intended to be of a regular nature and are intended to provide the trust as recipient with an income, in the sense of money to be used for the maintenance of the beneficiary by assisting in the payment of his legal fees. The contributions are not intended for capital expenditure, not to contribute towards the corpus of the trust for such purposes or for long-term investment purposes, but to be available short-term to pay the legal fees as and when required. 
The receiving of regular contributions by the trust is an active occupation, as opposed to the passive earning of investment income from invested contributions, and this is also an important feature of a bona fide trade.

/ 18 …

The definition of “trade” includes every venture. It is possible to give an extended meaning to the word “venture”, such that it does not require a transaction in which a person has to risk
 something with the object of making a profit.
 Moreover, “trade” should be given the widest possible interpretation and embrace every profitable activity.
 Profit, in a tax context, does not necessarily or always refer to the more limited accounting concept
. A profitable activity would include one that produces some sort of commercial advantage or business benefit or award.
 For a company or close corporation, this would be any such transaction undertaken with the intention of benefiting the shareholders or members thereof. Similarly, in a trust, activities undertaken on a regular basis in a businesslike manner to benefit the beneficiary thereof can be regarded as profitable activities in the nature of trade.

Clearly the trust intends to make a profit, in the sense of its income (contributions received) from fund-receiving activities exceeding its outgoings, so that a positive balance remains to fund the beneficiary’s legal fees. 
The contributions received by or accruing to the trust also have other hallmarks of revenue income as opposed to non-taxable capital. These include the frequency or regularity of the transactions, systematic and businesslike manner, as well as the short length of time that the trust intends to hold on to the contributions (this being so that the funds are available at short notice to pay for legal fees as and when required).

The beneficiary’s legal fees (despite that they are likely to form the bulk of the trust’s expenditure) will not be deductible in the determination of the trust’s “taxable income”.
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The beneficiary’s legal fees cannot be said to have been incurred “in the production of”
 the trust’s income derived from trade. Rather, they are incurred after the production of the trust’s income.
 The purpose of the expenditure must be to produce the income. In the trust’s case, the opposite situation prevails: The main purpose of the trust’s income is to fund the legal fee expenditure.

The legal fees are also not deductible under the specific ‘legal expenses provision,
 mainly because the legal fees would be invoiced in the name of the beneficiary himself and not in the name of the trust (as it is not the trust who is the subject of the criminal charges). Thus the legal fees cannot be said to have been incurred by the trust. Furthermore, the legal fees could also be said to be of a capital nature.
Your attention is also drawn to certain specific items of expenditure mentioned at the bottom of page 1 of your letter of 1 November 2005, viz. expenditure incurred in “setting up the trust, setting up the website [and] setting up the sms service”. These expenses are regarded as being of a capital (as opposed to revenue) nature and hence are not deductible.
 However, the costs of setting up the website and the sms service may be deductible over the expected life of the related product.
 For example, if the website is only commissioned for say 3 years, or is expected to undergo radical change and hence renewal after say 3 years, then the Commissioner may allow the cost thereof to be spread and deducted in equal portions over the ensuing 3 tax years.
Notwithstanding the above, there appears to be an element of the contributions to the trust that are clearly not made for purposes of either enriching the beneficiary or contributing towards his legal fees. These would be the amounts that are charged by the trust to the contributors for the various fund-raising functions, dinners and other such events that the trust holds.

/ 20 …

Such ‘event’ amounts are neither genuine nor quasi-donations but are amounts received by the trust for services rendered or to be rendered (to the contributors, potential contributors and others), and they hence do constitute “gross income”.
 In the event that it is later held that the quasi-donations do not constitute “gross income”, the trust will then be required apportion
 its deductible expenditure, so that only those portions of the various expenses that can be reasonably attributed to the earning of the income derived from the functions, dinners and other such events, will be deductible against such income. The trust’s auditors should be in a position to perform such an apportionment exercise should the need arise, and the trust may then apply for a ruling or directive as to whether its proposed apportionment method will be acceptable to SARS. Note that such apportionment need not be exact but can be estimated,
 subject to the acceptance thereof by SARS. However, the onus is on the trust to prove, on a balance or preponderance of probabilities, that its apportionment is correct.

To the extent that the trust derives income from functions, dinners and other such events, and to the extent that my view of the other contributions received (i.e. the quasi-donations) being gross income is correct, the trust will be taxed, after deduction of allowable expenditure (including the aforementioned apportioned expenditure, if that be the case) in terms of section 25B of the Income Tax Act. Once the trustees’ exercise their discretion and award any income of the trust to the beneficiary, such award or distribution is deductible in the trust’s hands in the determination of its own taxable income.

Any such award or distribution of income is then taxable in the beneficiary’s own hands for income tax purposes. The beneficiary would only be entitled to claim deductions against such distributed income if he can show that he has actually incurred expenditure in the production of such income.

/ 21 …

However, since such income has already been “produced” in the trust, it is difficult to see how any expenditure incurred by the beneficiary after subsequent distribution thereof by the trust to the beneficiary is incurred by the beneficiary in the production thereof.
In view of all the above, the trust is required to register in the SARS KZN office as a taxpayer for income tax purposes and will be required to submit an income tax return for the year ended 28 February 2006. In all future correspondence in regard to this matter, please quote the trust’s income tax registration number.
VAT implications:

As indicated above for income tax purposes, to the extent that the contributions to the trust are in respect of payment for fund-raising functions, dinners and other such events, the trust is carrying on an “enterprise” of rendering such services or supplying such goods.
 If the value of the supply of such goods and services exceeds the current threshold, then the trust is required to register as a vendor.
 The trust can also voluntarily choose to register as a vendor, subject to this being accepted by the Commissioner.
 The other contributions (i.e. the quasi-donations) received by the trust will not be subject to vat, as there is no supply of goods or direct supply of services by the trust in that regard.
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The trust will be required to apportion its inputs between its “enterprise” activities (the functions, dinners and other such charged events) and its non-enterprise activities (the quasi-donations and any genuine donations received).
 Only those inputs relating to its enterprise activities will be permitted as deductions from the output tax payable in respect of those enterprise activities.
JSB tax implications:

The Joint Service Board Levies, also known as Business Service Levies, that are payable to the eThekwini Municipality, are the Regional Services Levy and the Regional Establishment Levy.

The Regional Services Levy would be payable where the trust employs employees (e.g. remunerated trustees) within the local region, and it is based on the total remuneration paid (including certain fringe benefits).
The Regional Establishment Levy would be payable where the trust is carrying on an “enterprise” (as defined)
 within the local region. The trust’s activities are regarded as such an “enterprise”, since they are constitute “activity of a continuing nature, whether or not carried on for the purpose of deriving a profit” and they are not exempt from the definition because they are not religious, charitable or educational activities of a public nature
 (although they may be charitable in a private nature sense).
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The present rates of these levies are 0.30% for the Regional Services Levy and 0.12% for the Regional Establishment Levy.

Note that both these levies are deductible in the trust’s own hands for income tax purposes, as operating expenses.

Note further that it has been proposed that these levies be abolished as from 30 June 2006.

Yours faithfully
________________
Legal Advisor
SARS KZN Enforcement Centre, Durban
for Commissioner: SARS





































� Act No.58 of 1962.





� Section 54 of the Income Tax Act.





� Section 55(1) of the Income Tax Act.





� Oxford Advanced Learners’ Dictionary of Current English, AS Hornby, 5ed, 1999, Oxford University Press.


 


� Welch’s Estate v C:SARS 2005 (4) 173 (SCA), (2004) All SA 586 (SCA), 66 SATC 303.





� There seems, however, to be confusion amongst some tax textbooks on the issue of whether the statutory definition is the same as the common law definition. The confusion seems to have it basis on the portion of the decision in Welsh’s Estate, supra at 182B and 183E-F (paragraphs 26 and 32). The Income Tax Practice Manual, Butterworths, at page A-203 (“Donations – Meaning of”) says that the statutory definition is in contrast with the common law definition. That textbook seems to agree with Meyerowitz on Income Tax 2000 - 2001 at p 31.3. However, the court itself stated that Meyerowitz is incorrect when he suggests that “It can be said that because of the definition of donations in the Income Tax Act, the aspect of pure liberality or disinterested benevolence is not required”: Welsh’s Estate, supra at 182E (paragraph 27). The correct textbook approach seems to be that of Huxham & Haupt in Notes on South African Income Tax: 2005, Hedron Tax Consulting & Publishing CC, at page 558, who agree that the statutory definition does not differ from the common law definition.





� This is the term coined by Mr Justice Percival Gane, in his translation of the Roman-Dutch writer Huber’s Hedendaegse Rechtsgeleertheyt, Book 3, Ch. 14 (who uses the term eygentlyke), which our courts often refer to, e.g. in Stern v Kuper 1941 WLD 223 at 227 and Avis v Verseput 1943 AD 331 at 351 and 364. In Fichardt Ltd v Faustmann 1910 AD 168 at 172, the court used the term “pure donation.”





The “genuine donation” is also known by its Latin terms donatio propria or donatio mera: CIR v Estate Hulett 1990 (2) SA 786 (A) at 793F.





� Stern v Kuper, supra, referring to section 2(3) of Gane’s Translation of Huber, op cit.





� Welch’s Estate v C:SARS, supra at 181D-E (paragraph 22).





� Avis v Verseput, supra at 382.





� The test of a true voluntary gift properly so called is always the intention of the donor: Avis v Verseput, supra at 383.





� Avis v Verseput, supra at 382, citing as Roman law authority: Windscheid, Lehrbuch des Pandektenrechts, vol. 2, note 4 to para. 365 (primary object / motive: “bestimmungsgrund”) and Savigny, System, vol. 4, para. 153. (These old authorities were writers on Roman law, not Roman-Dutch law. However, it is submitted that the Roman-Dutch origins of our law did not dissent on these particular issues.)





� Oxford Advanced Learners’ Dictionary of Current English.





� S v Malinga 1963 (1) SA 692 (A) 694 and S v Swanepoel 1983 (1) SA 434 (A) 456.





� The only way in which a person’s state of mind can be established directly is by direct questioning of that person, his or her reply (ipse dixit) then being the intention sought, unless it can be proved that his or her reply is not credible: Notes on South African Income Tax: 2005, supra at page 25. However, it is impractical to expect SARS, or the trustees, to undertake such questioning in respect of each and every contribution made to the trust.


 


� S v Banda & Others 1990 (3) SA 466 (BG) 477E-F; R v Leibbrandt 1944 AD 253 284.





� NB: At the outset, it should be noted that the Income Tax Act does not contain any provisions at present regarding the issuing of Rulings such as this present one. Likewise, no subordinate legislation (e.g. Regulations promulgated under section 107(1) by the Minister of Finance) exists in this regard. Therefore, this Ruling is based on the information and facts stated in your request and accompanying documentation. SARS is therefore not under any obligation, in issuing this Ruling, to conduct detailed research or enquiries, e.g. to interview or query any contributors. However, I have examined the trust’s website, and media releases to the extent available online, to ensure that the inferences drawn as to the contributors’ intention as regards their contributions to the trust are correct, fair and as justifiable as possible. Although the Income Tax Act does not provide so, should you disagree with the conclusions reached or inferences drawn in this Ruling, you may address your concerns or disagreements for the attention of the writer hereof and, if considered appropriate based on additional evidence submitted, a revised Ruling will be issued.





� Located online at � HYPERLINK "http://www.friendsofjz.co.za" ��www.friendsofjz.co.za�.





� The use of the word ‘donee’ in this letter refers to Mr Jacob Zuma as the trust’s sole income and capital beneficiary and is not to be regarded as the defined word “donee” in section 55(1) of the Income Tax Act.





� Located online at � HYPERLINK "http://www.friendsofjz.co.za/missionState.html" ��www.friendsofjz.co.za/missionState.html�.





� Located online at � HYPERLINK "http://www.friendsofjz.co.za/factSheet.html" ��www.friendsofjz.co.za/factSheet.html�.





� Trust Deed: Master’s Ref. No. IT 2563/2005. For purposes of this Ruling and application of donations tax law, both the trust’s Mission Statement and its Fact Sheet are regarded as forming integral parts of the “trust instrument” itself, rather than being extraneous thereto. This is since the Deed of Trust itself is a generic deed that does not indicate the specific purpose of its existence or of the funds contributed to it.





� The trust’s Fact Sheet does not refer to donations but rather to contributions: “Members of the public wishing to contribute to the defence costs are urged…”; “By SMSing the word ‘Zuma’ to 36045, members of the public will contribute R5 to the fund.”





� Clauses 19.1 to 19.2.3 of the Deed of Trust.





� Clause 18 of the Deed of Trust: Reference to “such other time”.





� Mission Statement located at � HYPERLINK "http://www.friendsofjz.co.za/missionState.html" ��www.friendsofjz.co.za/missionState.html�. See also the trust’s Fact Sheet, located on the website and submitted with your letter of 1 November 2005 as “Annexure B” thereto: “[The] Trust was established to serve primarily as a fund raising campaign to help pay for the legal defence costs.”





� Clause 2.3 of the Deed of Trust specifically provides that the “subject matter of the trust” (presumably the capital and the income, as the term is not otherwise defined or limited) “shall be capable of being added to and increased by any person from time to time…”





� This is the exact phrase contained in the trust’s Mission Statement.





� Honoré’s South African Law of Trusts, Cameron, de Waal, Wunsh, Solomon & Kahn, 5ed, 2002, Juta at § 19 on page 37.





� Cf. Avis v Verseput, supra at 382. 





� See Avis v Verseput, supra, quoting Windscheid, Lehrbuch des Pandektenrechts, vol. 2, note 4 to para. 365: “Donation is enrichment for enrichment’s sake. The object to be attained by the enrichment is not something external to it, but only this: that the donee becomes richer.”





� This term was also coined by Gane, in his translation of Huber’s Hedendaegse Rechtsgeleertheyt, Book 3, Ch. 14 (who uses the term oneygentlyke in contradistinction to eygentlyke): Stern v Kuper, supra, and Avis v Verseput, supra at 364. The “quasi-donation” is also known by its Latin terms donatio impropria or donatio non mera: CIR v Estate Hulett, supra.





� Avis v Verseput, supra at 351.





� Avis v Verseput, supra at 364: “betooninge van dankbaarheyt”.





� Avis v Verseput, supra at 365: “uitgedrukte oogmerke ende oorzaken”.





� The trust’s Mission Statement begins by quoting the preamble to the Constitution, including that “the people of South Africa… Honour those who suffered for justice and freedom in our land…” There is also a later reference therein to “an obligation on us as citizens… to honour and respect those who fought for our liberation.” (Italic emphasis added to show contextual relevance).





� Gane’s Translation of Huber’s Hedendaegse Rechtsgeleertheyt, Book 3, Ch. 14, section 2, quoted in Stern v Kuper, supra, and Huber quoted in Avis v Verseput, supra at 351: “die om bewegende re[e]den geschied[t]”.


 


� Avis v Verseput, supra at 382, quoting Windscheid, Lehrbuch des Pandektenrechts, vol. 2, note 4 to para. 365.





� CIR v Estate Greenacre 1936 NPD 225, 8 SATC 196 at 199, citing 2 Blackstone Comm., 440, and at 201, citing Voet, 39.5.1.





� CIR v Estate Greenacre 8 SATC 196 at 201-2, citing Voet 39.5.34, Grotius’ Introduction 3.2.3 (Maasdorp’s translation, p. 203) and Schorers’ Note CCLXIX.





� Cf. Rosenbary v Cape Town Hebrew Congregation 22 S.C. 316, cited in Fichardt Ltd v Faustmann 1910 AD 168 at 172.





� Cf. Avis v Verseput, supra at 383.





� Note that SARS is of the view that the definition of “donation” is clear and is not contextually ambiguous. However, even if a contrary argument on this aspect is presented, the contra fiscum rule would then apply to resolve any apparent or alleged ambiguity in favour of the alleged donors and donee, i.e. to adopt an interpretation which is most favourable to them, as subjects of the State, rather than to the fiscus. This would of course be an interpretation that does not subject the contributions (disposals) to donations tax. Note further, however, that the reason for these remarks, while prima facie appearing to imply that all the relevant parties are exempt from tax, is because I am of the view that the contributions to the trust are subject to income tax (rather than donations tax). See later in this regard. (The trustees are of course free to present argument that the contra fiscum rule applies not just to the particular category of tax, but to all taxes to which the relevant parties may be subject as a result of the application of the rule. However, such arguments would only be entertained if it is shown that the meanings under consideration are ambivalent or ambiguous.) 





� In terms of section 56(2)(c) of the Income Tax Act. Note that the relevance of the distinction between the contributions not being donations ab initio or being exempt donations, is that the former could be subject to income tax whilst the latter generally could not.





� Refer to the trust’s Fact Sheet.





� Refer to the trust’s Mission Statement.





� Statutory Interpretation— An Introduction for Students, Prof Christo Botha, 3ed, Juta, 2001, page 103 et seq.





� The dictionary meanings show that the words “maintenance” and “maintain” can have narrow or wide meanings, depending on the context. Once again, this does not make the words ambiguous, but even if it did, the contra fiscum rule would apply to resolve the ambiguity in favour of the taxpayer, i.e. to adopt the interpretation that would serve the purpose of the exempting provision so as not to subject the relevant amount to donations tax. Apart from the (remote) possibility of invoking the contra fiscum rule, it is also relevant to note that the Constitution (Act No. 108 of 1996) would come to the aid of the taxpayers (the trust and the beneficiary as alleged donee) if there is doubt as to the meaning of “maintenance” in the context of the donations tax exemption. My reasoning is as follows: Section 2 of the Constitution provides that it “is the supreme law of the Republic” and that legislation which is “inconsistent with it is invalid”. Furthermore, section 7(2) provides that SARS (being an organ of state) and the Legislative Authority (being a sphere of government) “must respect, protect, promote and fulfil the rights in the Bill of Rights”, and section 8(1) provides that “The Bill of Rights applies to all law, and binds the legislature… and all organs of state”. The overall effect of these provisions is that the Income Tax Act (and indeed all legislation) must be interpreted in light of the Constitution, particularly the Bill of Rights. Therefore, where a word is not defined in the Income Tax Act, its contextual meaning must be sought primarily in the Constitution, or in a pro-Constitutional manner. Therefore, that meaning of “maintenance” (for purposes of section 56(2)(c) of the Income Tax Act) that accords best with the Bill of Rights, i.e. which promotes and fulfils the donee’s rights in the Bill of Rights, must be adopted. The donee has inter alia the right to have his dignity respected and protected (section 10) and the right to a fair trial (section 35(3)), which includes the right to have adequate facilities to prepare for a defence (section 35(3)(b)), the right to have his trial begin and conclude without unreasonable delay (section 35(3)(d)), the right to choose, and be represented by, a legal practitioner (section 35(3)(f)), the right to adduce and challenge evidence (section 35(3)(i)) and the right of appeal to a higher court (section 35(3)(o)). In view of the donee’s position and standing in the Republic, and in view of the alleged pre-judgment by the media, these rights of the donee can only be properly respected, protected, promoted and fulfilled and prevented from being violated if he engages the highest calibre legal counsel that is available. The word “maintenance” must therefore be interpreted to include not only the maintenance of his financial well being, but also of his reputation and station or position in life (i.e. his dignity) but also the maintenance of his right to a fair trial. On that basis, the donors’ contributions towards his legal fees must be regarded as bona fide contributions towards his maintenance.





� Oxford Advanced Learners’ Dictionary of Current English.





� The Shorter Oxford English Dictionary on Historical Principles, Volume I, 1992, Oxford University Press.





� Hawthorne v Hawthorne 1950 (3) SA 299 (C) at 304, citing In re Estate Visser 1948 (3) S.A.L.R. 1129 at 1135-6 (C.P.D.), and quoting Scott LJ in Ackworth v Ackworth 1943 P. at 22. The court here also said that “maintenance… is a very wide word… It includes much more than food, lodging, clothes, travelling and so on.”





� Re Duranceau [1952] DLR 714 at 720, quoted in Re Leach (deceased): Leach v Lindeman & Others [1985] 2 All ER 754 at 764.





� The word “destruction” is an antonym for “maintenance”; the word “destroy” is an antonym for “maintain”.





� Re Christie (deceased): Christie v Keeble [1979] 1 All ER 546 at 550, [1979} 2 WLR 106 at 111.





� The Inheritance (Provision for Family and Dependents) Act ,1975.





� Section 56(2)(c) of the Income Tax Act.





� Section 1(2)(b) of the aforementioned Inheritance Act.


 


� Re Dennis (deceased) [1981] 2 All ER 140 at 145.





� Re Dennis (deceased), supra at 146.





� i.e. for the year of assessment ended 28 February 2006.





� I also do not wish to speculate on any Capital Gains Tax implications that may arise upon termination of the trust in a future tax year or upon there being such excess funds in a future tax year.





� See the comments on section 79(1) of the Income Tax Act in Silke on South African Income Tax, § 23.18 “Payment and assessment of tax”, Butterworths’ Books-On-Screen version.





� See sections 60(5) and 79(1) of the Income Tax Act.





� Section 59(1) and the proviso thereof, of the Income Tax Act.





� Section 54 of the Income Tax Act.





� As defined in section 1 of the Income Tax Act.





� Section 64 of the Income Tax Act.





� Donations are only deductible in limited circumstances listed in section 18A of the Income Tax Act.





� In terms of section 11 of the Income Tax Act. However, if any particular donor, who is carrying on a “trade” (as defined in section 1), can show on a balance or preponderance of probabilities (in terms of section 82), that his/her/its intention in contributing to the trust was to obtain a non-enduring (i.e. non-capital) benefit (e.g. possibly through the influence of the donee or trustees) which is in the production of his/her/its “income” (as defined in section 1), then such donor may be entitled to claim such expenditure (i.e. the contributions made to the trust) in terms of section 11(a).





� Note that such contributor would be required to show that his or her intention in making the contributions was to obtain a relatively short-term benefit, i.e. one of a revenue nature. If it is shown that the purpose was to obtain long-term benefits, i.e. benefits of an enduring nature (such as contracts intended to result in a flow of revenue funds extending beyond the current tax year), the contributions would be regarded as being of a capital nature and thus not be deductible. See CIR v George Fotest Timber Co Ltd 1924 AD, 1 SATC 20; Atherton v British Insulated & Helsby Cables Ltd 1926 AC 205, 10 TC 155; and CIR v Manganese Metal Co (Pty) Ltd 1996 TPD, 58 SATC 1.





� Note that if any such particular contributor could justify such a reason for making contributions to the trust, this would also confirm that the said contributions are not genuine donations, due to them not having been made gratuitously.





� ITC 1506 (1988) 53 SATC 418 (N), relying on Provider v Commissioner of Taxes, Southern Rhodesia, 17 SATC 40, 1950 (4) SA 289 (SR).








� Authorised in terms of clause 13 of the Deed of Trust.





� In terms of paragraph 2(1) of the Fourth Schedule to the Income Tax Act.





� In terms of paragraph 15(1) of the Fourth Schedule to the Income Tax Act.





� In terms of the proviso to paragraph 15(1) of the Fourth Schedule to the Income Tax Act. See the annual tax tables published in terms of paragraph 9(1) of the Fourth Schedule, to determine the threshold at which the employees would be liable for normal tax.





� As defined in paragraph 1 of the Seventh Schedule to the Income Tax Act.





� Refer to paragraph 3(1) of the Seventh Schedule to the Income Tax Act.





� Refer to inclusion-paragraph (i) of the definition of “gross income” in section 1 of the Income Tax Act.





� Refer to inclusion-paragraph (b) of the definition of “remuneration” in paragraph 1 of the Fourth Schedule to the Income Tax Act.





� As calculated per the Tax Tables contained in the annually published SARS Guidelines for Employees’ Tax [EMP10] promulgated under paragraph 9(1) of the Fourth Schedule to the Income Tax Act.





� Refer to paragraph 7 of the Seventh Schedule to the Income Tax Act.





� See Notes on South African Income Tax: 2005, Huxham & Haupt, Hedron Tax Consulting & Publishing CC, at page 29: “Fortuitous gains”. Silke on South African Income Tax, Butterworths Books-On-Screen version, is of the same view, as is Meyerowitz on Income Tax, Juta. However, all these textbook writers were referring to isolated donations in the context of receipts and accruals.





� In that case, distributions by the trust of its “net profits” to the beneficiary would then probably also not be taxable in the beneficiary’s hands, in view of the conduit-pipe principle, in which money passing through a trust generally retains its identity, thus capital flows through as capital, and income flows through as income. See Armstrong v SIR 1938 AD, 10 SATC 1 and SIR v Rosen 1971 AD, 32 SATC 249. Donations received would thus pass through as donations, and thereby also be exempt from further donations tax in the beneficiary’s hands in terms of section 56(1)(l) of the Income Tax Act.





� Section 1of the Income Tax Act.





� See ITC 1705 (2000 (Gauteng Special Court) 63 SATC 266 where the Tax Court undertook a detailed examination of the word “business”.





� Notes on South African Income Tax: 2005, supra at page 64.





� Cf. ITC 368 (1936).


 


� See Burgess v CIR 1993 AD, 55 SATC 185 and Notes on South African Income Tax: 2005, supra at page 64.





� ITC 770 (1953) 19 SATC 216 at 217, quoted in Burgess v CIR, supra. Also, in Joffe & Co (Pty) Ltd v CIR 1946 AD, 13 SATC 354, the court defined “trade” as the earning of profits.





� As defined in local and international Generally Accepted Accounting Practice.





� De Beers Holdings (Pty) Ltd v CIR 1985 AD, 47 SATC 229, and Notes on South African Income Tax: 2005, supra at page 64.





� Refer to section 11(a) of the Income Tax Act.





� In Port Elizabeth Electric Tramway Cov CIR 1936 CPD, 8 SATC 13, the court referred to van Ryn Deep Ltd v CIR 1922 W.L.D. 22 and said: “There is certainly one type of expenditure which must be excluded, and that is expenditure payable out of income after it has been earned.”





� Section 11(c) of the Income Tax Act.





� In terms of section 11(a) of the Income Tax Act.





� In terms of section 11(e) of the Income Tax Act.





� In terms of inclusion-paragraph (c) of the definition of “gross income” in section 1 of the Income Tax Act.





� In terms of sections 23(f) and (g) of the Income Tax Act.





� Refer to the proviso to section 78(2) of the Income Tax Act.





� In terms of section 82 of the Income Tax Act.





� Refer to the definition of “enterprise” in section 1 of the Value-Added Tax Act, No. 89 of 1991.





� The current threshold is R 300,000 in any continuous period of 12 months: Refer to section 23(1) of the VAT Act.





� Refer to section 23(3) of the VAT Act.





� Refer to the definitions of “supply”, “goods” and “services” in section 1 of the VAT Act. The supply of money is specifically excluded from the definition of “goods”. The word “supply” in any event refers to “performance in terms of a sale, rental agreement, instalment credit agreement and all other forms of supply, whether voluntary [or not].” The words “all other forms of supply” should be interpreted in terms of the ejusdem generis rule, i.e. falling into a similar category or class as the items of performance stated prior thereto. Donations or quasi-donations would not fall into such a class or genus.





� Refer to section 17(1) of the VAT Act.





� Section 16(1)(a) of the Kwazulu and Natal Joint Services Act, No. 84 of 1990.





� Section 1 of the Kwazulu and Natal Joint Services Act.





� See ITC 1705 supra where the Tax Court undertook a detailed examination of the meaning of the word “business” in the context of forming part of the definition of “enterprise” for Joint Services Board Levy purposes.





� Refer to Clause 2.11(i) of the Minutes of the Executive Committee of the eThekwini Municipality, held on 25 April 2005, in which these were the rates recommended for the financial year ended 30 June 2006: � HYPERLINK "http://www.durban.gov.za/eThekwini/Council/minutes/em2005/20050425" ��www.durban.gov.za/eThekwini/Council/minutes/em2005/20050425�. 





� Section 16(9) of the Kwazulu and Natal Joint Services Act.





� SARS Tax Guide for Small Businesses 2005/06, SARS Law Administration, Sept. 2005, para 4.1:


 � HYPERLINK "http://www.sars.gov.za/it/brochures/Other%20Brochures/Income%20Tax%20-%20Tax%20Guide%20for%20Small%20Businesses%202005%20-%202006.pdf" ��www.sars.gov.za/it/brochures/Other%20Brochures/Income%20Tax%20-%20Tax%20Guide%20for%20Small%20Businesses%202005%20-%202006.pdf�.








