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THINT (PTY) LTD
THIRD RESPONDENT

In Re an application for the issuing of a letter of request in terms of section 2(2) of the International Co-operation in Criminal Matters Act, 1996 (Act 75 of 1996)
___________________________________________________________________

FIRST RESPONDENTS HEADS OF ARGUMENT
___________________________________________________________________
 AUTONUM  \* Arabic  
APPLICATION PROCEEDINGS:

Once application proceedings on affidavit are resorted to, the rules which govern applications generally and in the civil courts, must apply for there must be rules. It is submitted that this is supported by the following:-

(a) Applications for warrants and their setting aside are approached on this basis.

(b) Applications for the enforcement of court orders through contempt proceedings (which is a criminal sanction), are approached on that basis.
 AUTONUM  \* Arabic  
There is no reason to consider an application for the procuring of evidence to be used in a criminal matter on any other basis. The State was bound to make its case and to make it fully in the founding affidavit. It knew full well that the application would be opposed on every front.

 AUTONUM  \* Arabic  
LOCUS:
The First Respondent’s locus is recognised. His objections are not “technical”. He has a right that the right procedure be followed because the manner in which the evidence is gathered and presented at any trial can impact on the result. He has every right that his objections be taken very seriously. 

 AUTONUM  \* Arabic  
BASIC SUBMISSION:
The First Respondent contends that, irrespective all the other arguments and considerations, the current application is either academic in that it serves no real purpose or it is an abuse of process in that it has been brought for ulterior motives. In both instances it falls to be dismissed with costs.


Compare on abuse :
Beinash v Wixley 1997 (3) SA 721 (SCA) 





734D-H.
 AUTONUM  \* Arabic  
The Applicant requires the original documents solely for the purpose of facilitating the proof thereof at any trial.  It follows that only if there is a trial (and the procurement of the original documents plays no role in that decision) is the procurement of the document in any sense necessary. The Applicant has not yet decided if there will be another trial nor can it say when such decision which lies within its province to make, will be made. If there is no trial this application will serve no purpose. If there is a trial, there is already a pending application for the very same documents for trial purposes (hereinafter it is also set out why the jurisdictional fact of “necessary in the interests of justice” can never be established positively).
Why then the application? The most probable explanation is that the Prosecution simply wishes to avoid:

(a) An argument in the trial Court that they cannot use the copies because they obtained them improperly (which may require Downer – a listed witness – to give evidence). That issue will simply become irrelevant because they will rely on original documents obtained by means of a LOR of this court.

(b) Cross-examination in Mauritius of witnesses which will expose exactly what occurred during the first search and seizure and its aftermath which will impact not only on the procurement of the copies, but also the originals and even cast a pall over the Shaik proceedings. 

 AUTONUM  \* Arabic  
6.1
As will be demonstrated later there are some grave difficulties in this regard concerning the State’s version as to the procurement of the documents in Mauritius.
In either or both instances; why potentially jeopardise the Respondent’s right to a fair trial by negating the rights to cross-examine they would otherwise have, by granting an order that is not necessary, and certainly not necessary in the interests of justice, which includes the Respondent’s interests as also set out in Section 35 of the Constitution – and the other disadvantages of not being present, by comparison S v Stefaans 1999 (1) SACR 182 (C), especially where evidence on commission generally should only be allowed sparingly and only in unusual circumstances. (See: S v Hoare 1982 (3) SA 306 (N) 308A).
On either (or both) bases the Application falls to be dismissed with costs especially since:
6.2
The LOR to be issued by this Court will result in (apart from possible appeals on very contentious parts of this application):

(a) The LOR being considered by the Mauritian Authority under their 2003 legislation. The First Respondent will, vigorously contend that this is a politically inspired prosecution. That will have to be debated etc. Review applications loom large.

(b) The Mauritian authorities will have to bring an application for the release of the originals. This clearly will also be opposed. 

(c) A hearing will then have to be held for the witnesses to produce the documents (why affidavits are sought under the LOR issued under this Act is a mystery). The Act envisages viva voce testimony not affidavits). Compare p490.

All of this may turn out to be a complete waste of time, if the Applicant does not decide to prosecute for it is only then that he may remotely even be able to say he needs the original documents. (Indeed on the Applicant’s version it has a judgment in its favour that the copies are admissible – only if a trial court eventually regards that as clearly wrong, does the need for the originals arise even if there is a prosecution). Before a finding of the production of the originals being in the interests of justice be made, the probabilities must favour prosecution taking place. A reasonable prospect does not relate to a 51% probability, that is more likely than not. 

6.3
DISCRETION
Closely aligned to these considerations is that the Court, despite literal compliance with the jurisdictional requirements of Section 2(2), has a discretion to accede to or refuse the application, to be judicially exercised and only in unusual or exceptional circumstances in favour of the Applicant.

It is respectfully contended that such discretion clearly should not be exercised in favour of the Applicant:

(a) Whether the First Respondent is still strictly speaking an accused or not, is very debatable. There is in the exercise of a discretion no reason to treat him in any other way given the peculiar circumstances of this case.

(b) There is no significant prejudice to the State if the application is not granted. The State accepted the Combrinck judgment; it was content to proceed with the matter with that application under Section 2(2) being pending before the trial Court. Systemic delays do not operate against the State in stay applications.  The First Respondent further gives an undertaking that it will not rely on the period between 4/12/06 and any charges for ay permanent stay application and that it has no objection for the period Section 2(1) application to be heard as soon as possible thereafter.
(c) The potential accused, however, will suffer severe prejudice in that their right to cross-examine, recognised also in the pending application, will be negated. Ancillary rights will also be negated.

(d) It is not understood how the State can logically, to give the request practical value, assume a prosecution but discard it to negate the pending Section 2(2) application. A favourable exercise of discretion would endorse this dichotomy. 
(e) A LOR would request the Mauritian authorities to go to great trouble which may be rendered completely unnecessary by a decision of the NPA which has nothing to do with such efforts. That is hardly in keeping with the spirit and principles underlying international co-operation. 

(f) Numerous facets of the application are highly contentious and doubtful. In at least some respects it would seem that the Applicant would be preferred or favoured above other litigants to succeed. Even if the Applicant were to technically succeed on  each, the overall question mark over its case is to be considered as significant. 
(g) The application suffer from numerous defects that the Court simply will have to patch up or overlook. Du Plooy’s affidavit refers to McCarthy’s as a fact but ante-dates it. An LOR cannot be issued in the terms and format of McCarthy’s affidavit (compare p483 et seq).

(h) What exactly happened in Mauritius and whether or not it taints the entire exercise of seeking evidence there is not clear. The case has such overtones that it is in the interests of justice for this to be clarified. That can only possibly happen in terms of a Section 2(2) process – if that does not take place, any jurisdictional determination based on a Section 2(1) produce would always justifiably or not, engender grave suspicion. 

To put the First Respondent’s proposition in stark terms:

If Counsel would approach a Civil Judge with an application premised on:

(a) I want you to order an overseas commission so that an unnamed witness can produce a original document so that I can use it as evidence here.

(b) I have a copy of that document ad this Court has previously allowed copies.

(c) I can do without the original document I drawing my summons and preparing for trial. I may however need the original for the actual trial if the next court takes a different view on its admissibility. My client has not yet decided whether to sue or not; no probabilities in favour of suing exist and I may never sue. If I first sue the Defendant can cross-examine the witnesses (I know who the Defendant will be if I sue). If I do it this way, he cannot. If you do not grant this request it does not harm client at all. I have acted expeditiously. I can apply during the trial (if any) for these (should I need these and if there are any found). 

Counsel will be (rightly) treated with disdain.

 AUTONUM  \* Arabic  
ABSENCE OF PROCEEDINGS:
The Prosecution’s contentions that the striking off the roll has terminated all proceedings for purposes of Section 2(1) and that the fact that charges were brought is now wholly irrelevant, are not correct.

 AUTONUM  \* Arabic  
In view of the provisions of Section 342A of the Criminal Procedure Act No. 51 of 1977 (“the CPA”), it is extremely doubtful if the mere striking-off, without qualification, of a criminal matter has the effect that the charges have no existence at all. The usual effect of a striking-off simpliciter is that the matter will not be heard on the date for which it has been set down, and that it must be re-enrolled. It does not invalidate the process ab initio, nor does it terminate that process.  Parts of Section 342A must also be interpreted as mere tautology (not a ready resort) for such a result to be reached, particularly Section 342A(3)(c). Moreover, it is contended that once a person is charged, the bridge between Section 2(1) and 2(2) is crossed in so far as the evidence sought is sought for proof in respect of the very previous charges even if they are only part of the new. McCarthy states explicitly that the old charges will likely form part of any new charges (McCarthy paragraph 35) and the very documents sought were indeed sought for trial under Section 2(1) before Combrinck J(as he then was) (McCarthy, para 32). We know of no case since Section 342A became operative on 1 September 1997, which holds that a mere striking off of a matter per se, results in charges having to be automatically brought de novo.
 AUTONUM  \* Arabic  
The following support the approach adopted:

 AUTONUM  \* Arabic  
THE PRESENT STATE OF PROCEEDINGS:
The proper resolution of the dispute as to the Applicant’s entitlement to the Order sought requires the present state of the proceedings to be determined.

It is clear that:

(a) Zuma was charged on 20 June 2005  and made his first appearance on 29 June 2005 (du Plooy Founding Affidavit, page 4, para 8).

(b) A comprehensive indictment was served on Zuma in November 2005 (du Plooy Founding Affidavit, page 5, para 10), albeit that the  Prosecution proclaimed its provisional status. The Prosecution has never sought to amend or withdraw that indictment, despite its extraordinary concession in argument before Msimang J in September 2006 that it never intended to proceed on that indictment. Perplexingly, it continues to rely on the same sham indictment in these proceedings. We do not use the word “sham” without good cause (see the judgment of Msimang J on 20 September 2006, page 591, Annexure PM66 to Moynot’s answering affidavit).

(c) It is common cause that the trial date commencing 31 July 2006 was specially arranged between the representatives of the State and the Defence (including the French companies) and the Judge President.

(d) The Prosecution sought an adjournment to February 2007. During the postponement application the Prosecution indicated that they would file their revised indictment in October and that all that would then prevent the trial from proceeding, is how long the Defence would need to ready itself for trial – the Prosecution would be ready to present its case from middle October 2006.

See: 
Judgment of Msimang J : annexure PM66 to 


Moynot’s Answering Affidavit pages 16 – 17 of 


that judgment at page 585, 586.

(e) The Trial Court refused the postponement and in view of the Prosecution’s averred inability to proceed with its case (it would not continue – it certainly could), and its refusal to take any step in the proceedings (including a refusal, in the face of an implicit invitation by the Court, to withdraw the charges), struck the matter from the Roll. 

 AUTONUM  \* Arabic  
The First Issue is then what the status of the proceedings against Zuma was, given that:

(a) Striking a matter from the roll simply means that the matter is not going to be heard on the date for which it has been set down, it constitutes a refusal by the Court to hear the matter, not any judgment or order in relation to the proceedings or pleadings comprising it that brought the matter there.

(b) In civil cases clearly the effect is simply that the matter is not heard. Absent directions to the contrary from the Judge, it can simply be enrolled again on the first available date on the Court roll.

(c) The wording of Section 342A of the CPA indicates the same conclusion. Section 342A Unreasonable Delay in Trials – reads as follows in Section 342A(3):

“(3) If the court finds that the completion of the proceedings is being delayed unreasonably, the court may issue any such order as it deems fit in order to eliminate the delay and any prejudice arising from it or to prevent further delay or prejudice, including an order- 



(a)
refusing further postponement of the 



proceedings; 



(b)
granting a postponement subject to any 



such conditions as the court may 




determine; 



(c)
where the accused has not yet pleaded to 


the charge, that the case be struck off the 


roll and the prosecution not be resumed or 


instituted de novo without the written 



instruction of the attorney-general; 



(d)
where the accused has pleaded to the 



charge and the State or the defence, as the 


case may be, is unable to proceed with the 


case or refuses to do so, that the 




proceedings be continued and disposed of 


as if the case for the prosecution or the 



defence, as the case may be, has been 



closed; 



(f)
that the matter be referred to the 




appropriate authority for an administrative 


investigation and possible disciplinary 



action against any person responsible for 


the delay.”
(d) It thus empowers the presiding officer to attach conditions to a striking off simpliciter. It gives very instructive examples. Strikingly, one of these is that proceedings should start afresh. Another, that the Attorney General’s permission is required before the Prosecution is resumed (ie. the matter is re-enrolled). If a striking-off automatically had the effect that the matter must start de novo from charge stage, the above condition is wholly tautologous and meaningless. Such an interpretative result is not to be reached unless imperatively dictated by the context.

See:
Hill v William Hill (Park Lane) Ltd [1949] AC 530 at 546 (per Viscount Simon)


Buren Uitgewers v Raad van Beheer oor Publikasies 1975(1) SA 379 (C) at 385A-D.
CIR v Golden Dumps (Pty) Ltd 1993 (4) SA 110 (A) 116F-117B
 AUTONUM  \* Arabic  
The Supreme Court of Appeal recently had occasion to analyse the provisions of Section 342A(3)(c) (with a view to determining the question of whether a certificate constituted the “written instruction of the Attorney-General” as referred to in Section 342(A(3)(c)). There is no suggestion in the judgment that any tautology or anomaly was to be found within the words in Section 342A(3)(c) “the prosecution not be resumed or instituted de novo”. Instead, the SCA used that phrase uncritically throughout the SCA’s judgment. The First Respondent respectfully submits that this supports the First Respondent’s contention that the mere striking off of a matter from the Roll simpliciter cannot, in itself, constitute a termination of the criminal proceedings against the Accused concerned, because Section 342A(3)(c) envisages either the resumption or re-institution of the prosecution.

See:
Naidoo & Others v NDPP & Others 2005 (1) SACR 349 (SCA) 28.

 AUTONUM  \* Arabic  
We respectfully submit that there is no imperative to read certain of the alternatives available to a Court presiding at criminal proceedings under Section 342A(3)(c) as being tautologous or meaningless. The result is that the State’s application is misconceived and totally flawed. (It is not our contention that all striking-offs would leave the charges intact and it is the First Respondent’s contention that charges against him were and are invalid but those issues are not before this Court).
 AUTONUM  \* Arabic  
We respectfully submit that in the absence of a proper case to the contrary being made out in the founding papers, that the striking off of the matter from the Roll on 20 September 2006 by Msimang J had no effect on either the decision to prosecute or the prosecution itself. It was simply a refusal to hear the matter and left the Prosecution free to re-enrol the matter for hearing without any condition imposed by the Court. The Court did not hear argument on the First Accused’s application for a permanent stay and accordingly did not decide that matter. The result is that the Prosecution is alive (albeit not very well).
 AUTONUM  \* Arabic  
The Court’s attention is also drawn to the decision in State v Scholtz 1996 (3) ALL SA 210 (C) which contains a dictum that a striking off results in the discharge of the Accused (p215). It is submitted that whilst this dictum obviously warrants respectful consideration, it is both clearly obiter and predates the appearance of Section 342A of the CPA on the Statute Book. It was for the Applicant to make out a case as to whether the striking off in all the circumstances had as a consequence that new charges had to be brought. It did not do so.
 AUTONUM  \* Arabic  
SECTION 2(2) PROCESS IMPERMISSIBLE:
The basic flaw in the Prosecution’s approach to Chapter 2 of the International Co-operation in Criminal Matters Act 75 of 1996, (“ICCM”) is to regard the existence of two separate processes and Letters of Request under Section 2(1) and Section 2(2) respectively, as a mere incident of the progress or chronology of their investigations into an offence. 

 AUTONUM  \* Arabic  
This is not so. The two separate processes divided by the event of a person being charged, reflect the Constitutional recognition that generally, once a person becomes an Accused, he is entitled to participate in the legal proceedings relevant to the charge and his prosecution. Section 35 of the Constitution of the Republic of South Africa, 1996 and several Constitutional Court dicta lay this down very clearly. The provisions of the Act recognise this very clearly. 

 AUTONUM  \* Arabic  
THE PROCESS:
The Act provides in Chapter 2, for 2 kinds of requests for evidence to be provided (as per head note to Chapter 2), in sub-section 2(1) and 2(2) respectively. Very different requirements, very different processes and different consequences attach to the two processes – it is not simply a question that the identity of the judicial officer issuing the request differs in the two processes. These differences will be addressed hereafter.

 AUTONUM  \* Arabic  
THE DIFFERENCE IN THE TWO PROCESSES:
The legislative division of the process prior to institution of proceedings and post institution of proceedings, is not simply a matter of form, practicality or convenience. It reflects fundamental Constitutional values.

 AUTONUM  \* Arabic  
The Constitution draws a very clear distinction between the position of an Accused person and others who have not achieved that status albeit involved as potential Accused persons (e.g. suspects, arrested persons, etc.). It is clear that once a person is an accused person he must be involved in the further processes as an integral part thereof. This  is recognised by the Act – hence in a Section 2(1) process the Accused is entitled (at State expense should the Court so order) in principle to cross-examine the witness. (Section 3(1). 

 AUTONUM  \* Arabic  
The Section 2(2) process does not allow the potential accused any of these rights – it is only the person in charge of the investigation who has such powers in terms of the Act (see Section 3(2)).  Indeed, in a proper case, the potential accused may not even know of the process. 

 AUTONUM  \* Arabic  
This Court is enjoined by Section 39(2) of the Constitution to promote the spirit, purport and objects of the Bill of Rights in interpreting any legislation.

 AUTONUM  \* Arabic  
It is with respect submitted that to allow the State to abbreviate the rights of an accused person to participate in the process of the application for or issue of a letter of Request under Section 2(1) and his rights to challenge such evidence during its overseas production, by the simple expedient of withdrawing the charges or allowing the matter to be struck from the roll, is to allow it to do indirectly what it cannot do directly. Once Zuma was charged, the State was compelled to follow the Section 2(1) process – it cannot avoid that by the simple expedient of not preparing for trial and then resort to the Section 2(2) process based on an artificial argument of a prolonged investigation (to obtain “information” that it has had for more than 5 years now). 

 AUTONUM  \* Arabic  
The right to cross-examine is a fundamental right (this is detailed hereafter) and extends not only to a challenge to adverse evidence but also to the opportunity to elicit exculpatory or other favourable evidence.

The Section 2(1) process clearly recognises this right and allows it as much application as possible. In the Section 2(2) process it plays no role at all. Contrast the present LOR with the Combrinck LOR (p483, 486 & 488).

 AUTONUM   
THE IMPORTANCE OF THE RIGHT TO CROSS-EXAMINE

Cross-examination is a fundamental procedural right which is an essential component of an adversarial system and where there is a lack of it, it is virtually impossible for a court to weigh the evidence properly.  



Compare :

S v Mothlabane 1995 (2) SACR 528 (B)






S v Cele 1965 (1) SA 82 (A) 91B-D

 AUTONUM   
The right to cross-examine is part of the notions of basic fairness and justice.  It remains the primary means of testing evidence for reliability and the credibility of the witness and also serve to elicit positive favourable evidence.  



See :

S v Zuma 1995 (2) SA 642 (CC)





K v The Regional Court Magistrate 1996 (1) 




SACR 434 (E) 441E-H

 AUTONUM   
THE CURTAILMENT IN CASU

It is clear that the right to cross-examine encompasses an opportunity to cross-examine on all points of dispute and matters relevant to these including the credibility of the witness and the elicitation of favourable aspects not covered in the examination in chief.  



See :

Above and R v Barrett 1926 TPD 464

 AUTONUM   
In an accusatorial trial cross-examination of witnesses is an essential and vital part of the process - its integrity depends on it.

 AUTONUM   
The right to cross-examine is included in the constitutional right to adduce and challenge evidence: Constitution section 34.  It is part of a fair trial as dictated by the Constitution.  It is a vital and important part thereof.  



See :

Landers v Rex 1943 GWL 34





Distillers Corporation v Kotze 1956 (1) 357 (A)





K supra 442 D
 AUTONUM   
The right to cross-examine is expressly acknowledged in section 166 of the CPA.

 AUTONUM   
CURTAILMENT OF THE RIGHT

The Accused’s right of cross-examination extends to all facts of the relevant facts and he is denied his right if this is precluded.  The Accused may cross-examine whatever the area of testimony, on the entire area of the case.  



See :

Waterhouse v Shields 1924 CPD 155

 AUTONUM   
The test is whether the Accused had a full opportunity to test the evidence of a witness called against him.  This type of situation frequently occurs when a witness dies or otherwise becomes unavailable.  The test is whether this occurred prior to a full opportunity for cross-examination being had and exercised.  In all the decided cases it was held that if there was no full opportunity, the evidence of the witness involved cannot be relied upon.  Indeed, in some cases the courts have required a re-trial following conviction on the basis that even where the Magistrate determines to dismiss the evidence it was not possible to do so from his mind (which seems no longer in keeping with judicial notions).



See :

S v Mothlabane 1995 (2) SACR 528 (B)





Engels v Hofman 1992 (2) SA 650 (C) 651 J





Modack v Juddar 1938 (2) PH L15





S v Engelbrecht 1967 (1) PH H177

 AUTONUM   
The same approach and test apply to the wrongful restriction of cross-examination.  



See :

R v Ndawo 1961 (1) SA 16 (N)





Distillers Corporation (supra)





R v Ntshangela 1961 (4) SA 592 (A)





S v Green 1962 (3) SA 886 (A)





S v Cele (supra)

 AUTONUM   
The exclusion of one question can close the door to a whole range of questions which could have followed - Chartwell v Oldfield 1914 TPD 67 72.  It is akin in principle to the denial of the audi alteram principle - the fact that one cannot readily think how the opportunity to put one’s case could have been effectively utilised so as to change the outcome is not relevant; once there is denial of the opportunity, there is a denial of natural justice.  

 AUTONUM   
The common law principles to the aforesaid effect has been greatly strengthened by the provisions of the constitution (section 35 and section 2) referred to.  Once cross-examination has been curtailed on a material aspect, the court cannot speculate on what evidence would have been given or how it would affect the credibility of the witness, hence it is inevitably fatal to the State’s case.  



See :

S v Makuala 1961 (4) SA 600 (E)





R v Monosi 1953 (2) PH H131 (T).

 AUTONUM  \* Arabic  
It will be suggested later that the Prosecution may have good reason to avoid cross-examination of the witnesses to the documents in Mauritius. Obvious questions re Thetard’s diary would e.g. be whether it served as a roster of future events or a historical recordal of these.


[Compare also:
S v Stefaans (supra)]

 AUTONUM  \* Arabic  
THE APPROPRIATE REQUEST:
The Applicant is precluded by issue estoppel alternatively res judicata from challenging the finding of Combrinck J that the appropriate request is one that is to be made to the trial Judge. If they were dissatisfied with the legal position thereby established between the parties, they should have sought to appeal it. They had every opportunity and means to do so. The Judgment of Combrinck J (as he then was), was appealable in that it satisfies well known requirements in Zweni v Minister of Law and Order1993 (1) SA523 (A) : it was final in the sense that it was unalterable by the Court, that handed it down; it was definitive of the rights of the parties in that it granted definitive and distinctive relief; it was dispositive of the relief claimed by the State (i.e. the issue of a letter of request under Section 2(1) – the Court had no jurisdiction to grant an order under Section 2(1)). 

Even if it were to be contended that the Judgment of Combrinck J was not dispositive of the relief claimed by the State, that does not mean the judgment was not appealable. The formulation of the Zweni test is illustrative, not immutable and a decision having final jurisdictional effect can be appealed against even if it is not definitive or dispositive in the sense meant in Zweni (see Phillips v National Director of Public Prosecutions 2003 (6) SA 447 (SCA) at 452 – 453 [19]).
 AUTONUM  \* Arabic  
The documents now sought are exactly the documents which the Applicant sought before Combrinck J. What the Applicant in effect states is that by the simple expedient of withdrawing the charges, it could negate Combrinck J’s judgment and have another go at the same documents under Section 2(2). This result is so anomalous that it suggests a seriously flawed proposition on which the Applicant’s case is based.

 AUTONUM  \* Arabic  
The distinction between the two processes turns on the stage which had been reached in the criminal process. It is submitted that for sound reasons the distinction relates to the institution of proceedings – once that bridge has been crossed, the clock cannot be turned back to the pre-institution stage and the Section 2(2) process.

 AUTONUM  \* Arabic  
THE DISTINCTION IN THE ACT:
Section 3(a) clearly recognises that once proceedings have been instituted, Section 2(1) is the appropriate process. See also  Section 5(2) which explicitly recognises this with Section 5(4) echoing this. On a literal interpretation the dividing line is clear.

 AUTONUM  \* Arabic  
Once a charge is laid, the accused’s right to participate in the decision whether a LOR should be issued under Section 2(1) and the consequent proceedings, the LOR directly aimed, as in this case, at the presentation of evidence at a trial, cannot be indirectly negated by the criminal proceedings being struck off the roll or the State withdrawing the charges so as to achieve that purpose. There is a considerable difference between a process whereby the accused can cross-examine the witness producing the evidence (he can put all relevant questions also those designed at eliciting exculpatory evidence or documents) and one where the later accused must simply argue prejudice as to the admission of the evidence (with no opportunity to challenge the witness (or elicit favourable evidence) and only the Investigating officer being entitled to ask (leading) questions to elicit only what he seeks. 


Compare:
Section 3(1) and Section 3(2) of the ICCM Act.
 AUTONUM  \* Arabic  
There is clear authority that a LOR under Section 2(2) of the ICCM Act (as sought in this case) can only be issued prior to the institution of proceedings, viz. at a stage where there is no question of any “party to the proceedings” whose procedural rights require protection. This is borne out by Section 5(2) of the Act. 

See:
Kolbatschenko v King N.O. and Another 2001 (4) SA 336 (C) at 352 B – C.

 AUTONUM  \* Arabic  
The State’s argument that investigations continue after proceedings have been instituted is obviously correct. It even continues during the appeal stages in some cases. It is just as obviously irrelevant. That is not the dividing line nor is it a requirement for a request after institution. Moreover, it ignores the rationale for the distinction – institution of the proceedings creates an accused person as a role player – such a party has very different rights. 

 AUTONUM  \* Arabic  
PURPOSE OF THE INVESTIGATION – JURISDICTIONAL PREREQUISITE:
A LOR will only be granted if the information sought is:

(a) Necessary for purposes of the investigation and in the sense of “for use in an investigation related to an alleged offence.”

(b) Necessary in the interests of justice for the purpose of the investigation (the short heads contain an error in description in this sub-paragraph).
(c) In the possession of a person or authority in Mauritius.

See:

Section 2(2) of the ICCM Act.
 AUTONUM  \* Arabic  
The evidence and specifically that of the history of the Zuma prosecution and earlier Section 2(1) application clearly establishes that the documents sought are not in any way required for use in an investigation into an alleged offence to establish whether charges are to be brought. Not only had charges been brought in respect of the very offences to which the documents may have relevance, but indeed the Applicant has in so many words admitted this : See Du Plooy’s unequivocal statement in para 22.4 of the Founding Affidavit and confirmed in 22.8. Cadit Quaestio.
 AUTONUM  \* Arabic  
The purpose of the investigation into an alleged offence is clearly to establish whether a person is to be criminally charged or not. Section 2(2) allows the gathering of information to achieve that purpose. Where the State has possession of all the documents in the form of what they say they know are true copies (Downer paragraphs 19 to 22), and they have already charged the accused with the offences to which the documents allegedly relate, the information cannot be required for use in the investigation contemplated. The application must fail for want of such jurisdictional fact.
 AUTONUM  \* Arabic  
It is perfectly clear that the documents sought are not sought for use in an investigation; they are sought for use in a trial in order to prove allegations in the indictment :

(a) The Applicant has indeed admitted this in so many words in the founding affidavit of Du Plooy: P9, para 22.8
See also:
P8, para 22.4
(b) In the LOR in the form of an affidavit by McCarthy this is also clearly stated: P30
See also:
P39, para (d)
(c) Exactly the same documents were sought in the Section 2(1) application before Combrinck J.  There it was explicitly stated that the documents were required “for the production as evidence for the State at the criminal trial:”. (P489).
There was absolutely no mention of the documents being required for any investigation.

(d) The Prosecution has already indicted the Accused on charges the very documents relate to – future possible charges will include these. Thus the lack of possession of these documents did not affect the decision to institute proceedings at all.
(e) The Prosecution sought the exact same documents before Combrinck J. This was in December 2005 (judgment delivered in or about March 2006) – the trial was due to start 31st July 2006. 

The affidavit of Du Plooy makes it very clear why the original documents are being sought. The Prosecution expects the Defence to resist the admission of the documents; it considers that the Defence’s hand will be strengthened if they only have copies to present to the Court. This indeed is conceded by Du Plooy (see e.g. p8-9 paragraph 22.4).

(f) The Prosecution has had copies of the documents for 5½ years – they personally vouch for the authenticity thereof. They can hardly seek the original documents as information to assist any investigation. 

(g) The Prosecution has wholly failed to indicate how it seeks to use the information constituted by the documents, in the investigation, save to state that possession of the original documents will improve their prospects of a successful prosecution. 

This statement does not relate to the investigation no more than the continued good health or presence of a star witness at the trial does. 

(h) The very convoluted and strained language used by Du Plooy in para 22.3 to change documents and evidence for trial into information further bears this out.

(i) The Prosecution has described the documents as of inestimable value in the investigation while in the same breath exhorting the Mauritian authorities to hold on to the originals for prosecution purposes.

 AUTONUM  \* Arabic  
It is with respect perfectly clear that the original documents and authenticating evidence are not sought for purposes of any investigation – given the reason why the documents were sought before Combrinck J they have to either be treated collectively as a legal chameleon or the argument that it is for investigation purposes that they are sought, must be recognised as utterly cynical. 
 AUTONUM  \* Arabic  
THE PENDING APPLICATION:
The Prosecution further simply ignore the application they brought in terms of Section 2(1). That application has been adjourned to be heard by the trial Court. 

 AUTONUM  \* Arabic  
The Prosecution maintains that there may yet be a trial which will at least include the erstwhile charges. They claim is it their prerogative to decide on some undisclosed grounds when and if this will happen. The fact that the Prosecution’s inability to proceed with the trial, has been the cause of the application not being heard, is simply brushed aside.

 AUTONUM  \* Arabic  
That application has not disappeared into thin air. It is extant and conditional, on the Prosecution’s approach, on the Respondents, being charged again. 

 AUTONUM  \* Arabic  
A party may only, subject to cost considerations, terminate proceedings unilaterally by withdrawing an application prior to set-down. Thereafter he can only do so with the consent of all the parties or the Court.

See:
Protea Assurance Co Ltd v Gambase 1971 (1) SA 460 (E) 465


Waikiwi Shipping co Ltd v Thomas Barlow and Sons (Natal) Ltd 1978 (1) SA 671 (A).
 AUTONUM  \* Arabic  
A Defendant or a Respondent clearly may have an interest in obtaining a judgment in its favour and may legitimately oppose a withdrawal. It is inconceivable that if the court hearing the trial refuses the pending application which the defence can ask to be adjudicated upon at the outset, that the Prosecution can seek to introduce it via Section 2(2) and similarly if the Court recognises the Defence’s right to cross examine the witnesses.

 AUTONUM  \* Arabic  
NECESSARY IN THE INTEREST OF JUSTICE FOR THE PURPOSES OF THE INVESTIGATION:
The Applicant proclaims this to be the case p11, para 23.3. This is clearly not the case – it may be necessary in the interests of justice for the proper adjudication of the trial that the originals be obtained but why it is necessary in the interest of justice for the purpose of the investigation?

 AUTONUM  \* Arabic  
The Applicant on its version:

(a) Does not require possession of the original documents for use in its investigation and certainly does not require these to decide whether to charge the Accused afresh.

(b) Contends that the documents are required for trial purposes because the Accused have indicated that if there is a trial they would resist reliance on copies.

(c) Has not yet decided whether to charge the accused or not and thus there is no certainty if the documents are ever going to be required for any purpose.
 AUTONUM  \* Arabic  
It is with respect incomprehensible how the Applicant, on its own version, can ever contend that the issue of a LOR is necessary in the interest of justice at this stage of the proceedings. “Necessary” means that if the LOR now sought is not granted, justice will be frustrated. That has simply not been proved on these papers. Especially where it must be shown that the issue of a LOR is necessary in the interest of justice for the purpose of the investigation. If there is a prosecution, then on the Applicant’s version, it may become necessary to seek an order in terms of section 2(1). That is a future question that is at present wholly academic. The application can simply not be granted without doing violence to the concept of necessary in the interests of justice. The Prosecution must establish this as a positive jurisdictional fact – how do you do that if the Prosecution has not yet decided on the fact of prosecution?
 AUTONUM  \* Arabic  
The Legislature has seen fit to require an Applicant to prove that the evidence or information is necessary (in the interest of justice) (not “convenient or necessary for the purposes of justice” as per Rule 38.3). Clearly necessary must be interpreted to be reasonably necessary but the quality of “necessary – required to be done, achieved or present; needed; essential” (New Oxford Dictionary of English 1998) must still be there as a jurisdictional fact. Where a Section 2(2) application excludes the  presence and role of the clearly identified party adverse to whom the material is sought to be gathered for use in a trial, that quality of need must be a very imperative one that cannot in any other way be achieved. 
 AUTONUM  \* Arabic  
A WITNESS DRIVEN EXERCISE:
It is clear that the Act is aimed at a process whereby persons will testify as to the relevant evidence. [Compare : Judgment of Combrinck J (as he then was), at p2 of that judgment].  The Prosecution refers to affidavits from those who have the documents in their possession to establish a chain. These persons are unnamed, there is no indication that they are available (Inspector Jughoo is deceased), there is no indication that they can prove the chain. The actual persons who are to be questioned are the persons from whom the documents were taken. The rights of cross-examination are extremely important; The State wants to cherry-pick 13 documents and present just the evidence it wants without cross-examination to the Trial Court. The Application falls short in this regard. A case for a proper Request has not been made out. 

 AUTONUM  \* Arabic  
THE CLEAN HANDS DISPUTE:
The First Respondent contends that no reasonable interpretation of the Mauritian Court Order of Search and Seizure allowed for the copying, authentication and removal from Mauritius of the seized documents. This is especially so given the absence of such clear authorisation in the order, the fact that the originals were sought and that the order was clearly highly invasive of personal privacy as well (an individual’s diary was sought). Such interpretation must also be approached in the manner prescribed by Section 39 of the Constitution. 

 AUTONUM  \* Arabic  
Even if the order did so allow this or, as the First Respondent is prepared to accept, Downer subjectively, albeit wholly unreasonably, thought he could remove the copies, such removal is not to be judged in respect of the clean hands doctrine, by the parameters of the Mauritian court order or even Mauritian law. It is to be judged by the dictates of South African law and in particular whether it is valid under the Constitution:

The Clean hands doctrine is applicable to prosecutions at the instance of the state or private individuals:

See:
Reuters Group Plc And Others v Viljoen N.O. and others 2001 (2) SACR 519 (C) AT [43] – [47]. (The Applicant does not and cannot take issue with the dicta in [43] – [47] of Reuters.



S v Ebrahim 1991 (2) SA 553 (A) at 582C – 584F

Phillips v Botha 1999 (2) SA 555 (SCA) at 566J – 567A.

 AUTONUM  \* Arabic  
It is respectfully submitted that whatever the initial mental persuasion of the Prosecution was, the persistence in that stance is wholly unjustifiable and the impropriety of the conduct in question is clear.  This is also very relevant to the abuse of process / ulterior motive point made earlier – that there “is reason to suspect that it is a tactical stratagem designed to secure some unfair delay or some other illegitimate advantage” (see: Fernandes v Fittinghoff & Fihrer CC 1993 (2) SA 704 (W) 708J-709A).
 AUTONUM  \* Arabic  
That the conduct of the Prosecution was also unconstitutional is equally clear. The Prosecution is specifically enjoined as an organ of state to conduct itself so that the accessibility and effectiveness of the courts are ensured. It behaved in exactly the opposite manner herein and seeks to maintain and expand its ill gotten gains in this application. 

See:
Section 1(c), Section 2, Section 7(2), Section 8(1), Section 34, Section 165(4), Section 179 and Section 195 of the Constitution in particular.

Compare:
Chief Lesapo v North West Agricultural Bank 2000(1) SA 409 (CC)
 AUTONUM  \* Arabic  
The appropriate remedy would be to dismiss the application and refuse to entertain the Prosecution’s claims for assistance to increase its advantage, until it purges its dirty hands by the simple expedient of returning the offending copies to the Mauritian authorities and not  seeking to utilise these until duly permitted possession of these documents by a competent order of a Mauritian court. 

 AUTONUM  \* Arabic  
The Prosecution’s defence of their actions in  Mauritius rests on a convoluted and technical interpretation of the order granted by the court in Mauritius coupled with inferences as to the mind set of the Mauritian director with whom it worked hand in glove. (Downer and da Silva were even required to “assist the Mauritian authorities to compile (the) application to a judge in Mauritius” in 2001 (“IDP 11”, paragraph 6). Having done so, Downer directed the search and seizure operation at Thales’ premises (Oozeer paragraphs 7 – 9; Downer paragraphs 13-14)). It is indeed disquieting that the Prosecution still considers this to be the yardstick of the propriety of their conduct and still persists in the mind set that there is nothing that can be wrong about it. This displays a very deeply flawed perception as to the responsibilities of an organ of State and what should inform it.


See:
Section 1(c) of the Constitution which reads:

“The Republic of South Africa is one, sovereign democratic state founded on the following values:

Supremacy of the constitution and the rule of law:


Compare also:
The well-established duties of the prosecution :


See:


State v Jija and others 1991 (2) SA52(E) at 




67J -
68




Reuters (supra) at 536



Carmichele v Minister of Safety and Security 


2001 (4) SA 938 (CC) at 967 [72]

 AUTONUM  \* Arabic  
It establishes the rule of law as a founding value of the RSA. This is a justiceable provision of the Constitution.


See:
Fedsure  Life Assurance v Greater Johannesburg TMC

1999 (1) SA 374 (CC) particularly at [56] – [58].

Pharmaceutical Manufacturers of South Africa : In Re Ex Parte President of the Republic of South Africa 2000 (2) SA 674 (CC).

 AUTONUM  \* Arabic  
The related provisions of Section 165(4) state:

“Organs of state, through legislative and other measures, must assist and protect the courts to ensure the independence, impartiality, dignity, accessibility and effectiveness of the courts.” (our underlining).
 AUTONUM  \* Arabic  
Section 7(2) of the Constitution provides:

“The state must respect, protect, promote and fulfil the rights in the Bill of Rights.”
 AUTONUM  \* Arabic  
Section 34 of the Constitution states:

“Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent and impartial tribunal or forum.”

 AUTONUM  \* Arabic  
This is a Constitutional entrenchment of the fundamental right of access to the Court. It’s importance and the need to give full effect to it, has been emphasised again and again by the Court.

See:
e.g. Chief Lesapo v North West Agricultural Bank 2000 (1) SA 409 (CC) at [16] – [18] and [22]


Zondi v Member of the Executive Council of the Traditional and Local Government Affairs and Others 2005 (4) 347 (CC) at [61] – [63].
 AUTONUM  \* Arabic  
It is a specific responsibility of the organs of State to lead the way by example in recognising and implementing the fundamental rights provisions in the Constitution.

See:
e.g. Chief Lesapo (supra) at [17]


President of the RSA v South African Rugby Football Union 2000 (1) SA 1 (CC) at [133] – [134].

 AUTONUM  \* Arabic  
Ex parte proceedings which affect other parties fit the Constitutional model because they serve only to secure an interim position which allows the other party a later opportunity to approach the Court and undo the ex parte order. Whether the order is to stand is argued wholly afresh and the party in whose absence it was granted is under no procedural or other disadvantage in the resolution of the dispute by virtue of the earlier adverse order.

See:
Lourenco (Pty) Ltd and Others v Ferela (Pty) Ltd and others (No. 1) 1998 (3) SA 281 (T) at 290 C- H


Rhino Hotel and Resort (Pty) Ltd v Forbes and Others 2000 (1) SA 1180 (W) at 1182 B – E


The Reclamation Group (Pty) Ltd v Smit and others 2004 (1) SA 215 (SECLD) at 218E-219A


Cometal-Mometal SARL v Corlana Enterprises (Pty) Ltd 1981 (2) SA412(W) at 414C-H

 AUTONUM  \* Arabic  
The Prosecution took and removed copies of the documents from the jurisdiction of the Mauritian Court. It knew full well that that was what it did. That is why it displayed scant interest in the later injunction proceedings – they could not affect the copies it had removed from the Court’s jurisdiction.

 AUTONUM  \* Arabic  
How the Prosecution can argue that its conduct ensured the accessibility and effectiveness of the Mauritian Court in any dispute about the seizure of the documents, simply defies belief.  It is also well established that access which cannot be effective, is no access at all in Constitutional terms.

See:
e.g. President of RSA and another v Modderklip Boerdery (Pty) Ltd and others 2005 (8) BLCR 786 (CC) particularly at [51].
 AUTONUM  \* Arabic  
On the one hand there is the law as established in the cases referred to above and in the Constitution; on the other hand there is the conduct of the Prosecution which is virtually common cause. The application of the one to the other inevitably leads to the conclusion that the Prosecution has unclean hands.

 AUTONUM  \* Arabic  
Indeed, an analysis of the facts as now known demonstrates that there are at the very least grave doubts about the legality of the obtainment of the documents in Mauritius itself. 
 AUTONUM  \* Arabic  
The position in Mauritius appears to be the following:-

(a) The original application in 2001 was for a search and seizure operation and the taking of evidence on commission so as to identify the documents and establish their authority and related matters (p444, 448 para 8).

Clearly, there first had to be a search and seizure and then depending on what documents were seized, if any, could there be evidence taken from witnesses. The application clearly related to the original documents found. 

(b) The Mauritian Authorities indicated that a search and seizure order could not be combined or included in Rogatory proceedings but could be accommodated under the ECAML Act of 2000. The original application did not meet such requirements for it did not, inter alia, disclose a prima facie case.

(c) Downer travelled to Mauritius to assist in drawing an application by the Director of Economic Crimes which was brought on 05 October 2001, the last possible day to achieve surprise.

(d) The order was obtained in secrecy and ex parte on 05 October 2001 with Downer assisting in the obtainment. 

(e) The search and seizure was conducted during the 9th of October 2001 (a.m. and p.m.).

(f) On 10 October 2001, copies were made of all the documents seized and whilst there was time to authenticate those few seized at Thales, there was not time to do so with those at Valmet, given Downer and Da Silva’s eminent departure (on that day or the next). Downer and Da Silva left, taking copies of all documents seized, with them.

(g) It is, with great respect, very clear that the making, the handing over of the copies, and the removal of the documents from the jurisdiction of the Mauritian court, was improper and unlawful. This much appears from the following:

(i) The French companies from whom the documents were seized, made direct enquiries from ECO officers whether copies were made from the seized material. These officers included Jughoo and the Director of the ECO. They claimed that they were unaware of any copies being made. This was stated pertinently on affidavit by the French companies in a 22 October 2001 application intended, inter alia, to specifically establish whether copies had been made (p616, para 12; p617, para 17). This was never taken issue with.

(ii) The Mauritian authorities not once during the protracted finalisation of the French application indicated that copies were taken or that it considered that it was entitled to do so and give these to others. See also Ozeer, para 16, 21, 22 (p601 and p603).
(iii) A consent order was granted in terms of which it was recorded that there was no record of any copies made by the Mauritian officials. 
(iv) In short, the assurance given was an answer to a specific order sought to compel the Authorities to state whether copies had been made (p607). 

This is very meaningful in that the Mauritian authorities previously first stated that they had returned all the seized material to the French Companies but later indicated that they still had 13 documents of those seized.

The above assurance plus the order preventing the transfer of the 13 documents or copies thereof, clearly covered all the consequences of the search and seizure operation. No copies had been made and the Authorities could retain the originals but could not communicate these or copy them without a Court hearing to establish the legality of that.

(v) There is absolutely no documentary recordal of the delivery of the copies to Downer on 10 October 2001 – Downer does not ever in the many opportunities he has had to deal with this aspect, claim to have signed any receipt or other document recording that he has been given these documents or listing the copies which he had been given.

It is submitted that this is extraordinary if this was a lawful transfer under Mauritian law as the culmination of an ex parte and highly invasive court process. The Mauritian officials clearly contemplated that the seizure may be challenged and the return of the documents sought (compare 553).
It is pointed out that it is well established that an undertaking recorded by a Court is tantamount to a court order and that its binding force is clearly recognised.

(vi) Neither Downer nor Da Silva has ever spelled out in evidence in Shaik, the postponement application or herein, who exactly authorised that they could be given the copies and who exactly made these and gave it to them. See e.g. p75.
Nor have they ever said that they were authorised to remove the copies from Mauritius, or given the documents for that explicit purpose, as opposed to say, reading and examining them.
(vii) Downer is very coy about who exactly gave him the copies for what purpose. Extraordinarily, in the face of a four square attack on his entire role in the matter in the answering affidavits, there is not a whisper from Downer in reply. His description of events in his February 2005 affidavit is veiled and stops short of explaining who actually made the alleged copies, who handed him the copies and who authorised that handing over or his removal of the copies from Mauritius. (Downer p74-75, paras 19 – 23). All that is revealed is that the Director of the Economic Crime office in Mauritius (presumably Manrakhan) “caused” the copies to be made. In reply, du Plooy ventures that the view that Jughoo is “the person who would best have been able to identify the copies and testify  how they were made” (du Plooy, p151, para 8.15.2) There is no allegation of fact by any person with personal knowledge of the facts supporting this observation. It is indeed strange given their close co-operation that an affidavit explaining Manrakhan’s conduct has never featured in any proceedings nor has she apparently explained it to the Mauritian Court or the successors to her organisation as the appropriate body in Mauritius, but seems to have lied about it. 
(viii) Coret’s evidence is that he gave the original documents of Valmet to Da Silva once he arrived at the ECO offices after the seizure. (See p554).

(ix) The Request was for the original documents; there was no request for copies (compare the 2003 Request which specifically asks for copies). Why were the originals not given if the request was being executed?
(x) Why did the Order sought not simply state that copies can be made and given to the SA representatives to do therewith as they saw fit immediately on seizure? (Given the confidentiality provisions in the Act, the answer seems obvious).
 AUTONUM  \* Arabic  
The 2001 request clearly fell short of the requirements of Section 40 of the then Mauritian Act. The justification that it was implicit in the request and ex parte Court order that copies would be made, authenticated and handed over to Downer to remove from Mauritius with all speed, has absolutely no merit at all.

(a) The Request related to the original and specific documents seized.

(b) There is not a single mention in the Request regarding immediate copies being made and handed over.

(c) The Request wanted in addition for the documents to be identified by witnesses and further questions to be asked about these. Only after this, would the documents and the evidence be produced to the SA Authorities.

 AUTONUM  \* Arabic  
All the Court order means in stating that the documents are to be seized for the purposes of the execution of the request, is that that is the purpose for which they are to be seized and used, not other purposes e.g. a Mauritian Prosecution. As Jughoo recognised, the order of search and seizure was to secure the documents for such purposes otherwise they may be lost. The subsequent steps now had to be taken and the persons affected could clearly challenge those. 

 AUTONUM  \* Arabic  
With the greatest respect, no one in the Mauritian authorities who dealt with the matter could reasonably have thought that the Court order ex parte  obtained authorised them to copy the documents immediately and give it to the South African representative to immediately remove these beyond the jurisdiction of the Mauritian Court, especially given the shortcomings in the application. The conduct of some of the Mauritian authorities/officers to falsely deny the making and giving of copies assuming Downer is correct, is wholly consistent with a recognition of the impropriety and unlawfulness of that conduct.

 AUTONUM  \* Arabic  
There is absolutely no reason why it would be implicit in the request that such an exercise was authorised – why once the original documents were secured, was there any reason to seek or act on implications of the order? The process to obtain the originals (and testimony as to these) and withstanding applications, if any, for the return, simply had to be completed.

 AUTONUM  \* Arabic  
The South African constitutional dispensation places immense value on the right to access Courts. The fact that a South African organ of State treats such a right with absolute disdain outside the borders of South Africa, does not by virtue of some principle of extra-territoriality deprive it of its unconstitutionality when such conduct becomes relevant in proceedings in this country. Indeed in Ebrahim and other cases the hands became tainted by extra-territorial conduct.  Property rights and privacy rights were likewise trampled on.

See:
The Constitution:


Sections 1(c), 2, 7(2), 8(1), 14, 25, 34, 165(4), 179 and 195.

 AUTONUM  \* Arabic  
There is with respect no way in which a Prosecuting Authority comprising experienced Counsel could ever have continued to think that to engineer an ex parte application in another country to seize important and private documentation such as a diary, and then to leave the country before the affected parties had any chance to access the Courts and so to effectively place the documents beyond the jurisdiction of those Courts and render access futile, would be countenanced by the South African Court and the Constitution. No amount of legal dissection of the orders can give this any other colour than that of unconstitutionality. 

 AUTONUM  \* Arabic  
The Applicant has not purged itself of this conduct – if it wishes to describe such conduct as scurrilous, it comes from its own mouth. Zuma’s contention is simply that such conduct when persisted in is wholly unconstitutional and improper, taints the Prosecution’s hands and that the desire for a clean slate has prompted this application.

 AUTONUM  \* Arabic  
MAURITIAN REQUIREMENTS / FORMAT LOR:
The First Respondent further records that he did not take issue with parts of McCarthy’s affidavit constituting the LOR because the matters raised therein are matters for decision by the Mauritian authorities. 

 AUTONUM  \* Arabic  
It is the First Respondent’s contention, inter alia, that the Central Authority of Mauritius should refuse the request on the basis of particularly the considerations in Section 5(2)(b)(iii) of the Mauritian Mutual Assistance in Criminal and Related matters Act 2003 : “prosecuting a person on account of that person’s … political opinions, or that a person’s position may be prejudiced for any of those reasons.”

And perhaps 5(2)(b)(i) as well : “compliance with the request would be contrary to the Constitution.”

 AUTONUM  \* Arabic  
It is submitted that these are issues for the Central Authority in Mauritius to decide. If this Court issue the LOR in the format contended for, it adopts the statements therein, holus bolus. 

 AUTONUM  \* Arabic  
The statement in para 45 of McCarthy’s affidavit will then be adapted and propounded as a positive statement of fact endorsed by this Court. There has of course been no evidence at all (there is a bald allegation tantamount to a pleading and no primary fact evidence at all) that this is so and it is not only notorious but indeed common cause between the State and the First Respondent that he alleges (disputed of course) that his Prosecution or intended Prosecution is the product of a political conspiracy. It seems to us that these issues are neither to be decided by this Court not endorsed by it.  Any LOR should indeed eschew findings by this Court on such issues. It can of course very properly draw the Mauritian Authority’s attention that the issuing hereof is not an endorsement that the application complies with the Mauritian law governing requests and that compliance thereof is disputed by the First Respondent.

 AUTONUM  \* Arabic  
If we are wrong in submitting that this is the proper course, the application is to be dismissed alternatively adjourned for both side to fully address the issue of compliance with the requirements of the Mauritian law (which do not appear in the Act as requirements for the issue of a LOR but as the Prosecution may argue, is implicit in it). The application nowhere addresses compliance with the Mauritian legislation; (McCarthy does that in his affidavit which constitutes the LOR); it only addresses compliance with the SA ICCM Act.

 AUTONUM  \* Arabic  
A further alternative may be for the Court to provide for a response to the LOR if it is to be formulated as inclusive of McCarthy’s affidavit.

 AUTONUM  \* Arabic  
It is submitted that what is clear is that the Court cannot issue a LOR in the format put up – McCarthy’s affidavit plus its selected annexures.

 AUTONUM  \* Arabic  
In respect of the affidavit of Ms Atkinson the following:

(a) Generally, legal argument on affidavit should be avoided to the extent possible. Lectures on the interpretation of South African legislation must be avoided – it was not. The fault is not hers.

(b) The entire affidavit is misconceived. It matters not that pals in various government services of various countries assist each other with their cases. That is the nature of law enforcement agencies throughout the world. 

(c) The analysis is further deeply flawed. There is not the slightest recognition that the rights of suspects and accused persons are vital components in understanding the difficult processes under the Act. The affidavit of Du Plooy manifests the same inability to discern this. His construction of an evergreen investigation makes Section 2(2) always available – that runs wholly contrary to the structure of the Act and the implicit but clear recognition of the rights of an accused person.

 AUTONUM  \* Arabic  
The Application falls to be dismissed with the costs of three Counsel.
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