Bd/B4/2887 12:29

'

ol

F¥ Fogpaberi-

CASE NO 13569/2006
IN THE HIGH COURT OF SOUTH AFRICA

DURBAN AND COAST LOCAL DIVISION

In the matter betws=en

THE MATIONAL DIRECTOR OF PUEBLIC

PROSECUTIONS Applicant

and

JACOB GEDLEYIHLEKISA ZUMA Firxst Respondent
THINT HOLDINGS (SOUTHERN AFRICA)

(PTY) LD Second Respondent
THINT (PTY) LTD Third Respondent

In re an application for the lissuing of
a letter of reguest in terms of section
Z2(2) of the International To-operation
in Criminal Matters Act, 188% (Act 75

of 199a).

Delivered
2 April 2007
JUDGMENT

LEVINSCHN DJP

This is an application brought in terms of
section 2(2) of the International Co-operation in
Criminal Matters Act, No 75 of 1996 (“the Act”). The
subsection reads as follows : -

" {2) A judge in chambers or a magistrate may

on application made t¢ him ox her issue a

letter of request in which assistance from
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a foreign State is sought to obtain such
information as is stated in the letter of
request for use in an investigation
related to an alleged offence if he or she
is satisfied -

(a) that there are reasonable grounds for
believing that an offence has been
committed in the Republic or that it is
necessary to determine whether an offence
has been committed;

(b that an investigation in respect therecl
i5 being comducted; and

(c) that for purposas of the investigation-it
is necessary in the interests of justice
that information be obtained from a person
cr authority in a foreign State.”

Since the respondents have a clear interest in

. these proceedings they were given notice of the

application for the reguest. They have opposed the
issuing of a request and have delivered affidavits in
support of their opposition. The papers before me are
lengthy and detailed.

Essentially the applicant wishes me to direct

- a request to the relevant authority/authorities in the
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Republic of Mauritius to obtain 14 original documents
which at the present time are in that country. These
documents are said to be wvery relevant and indeed
important in an investigation being conducted against
the respondents with a wview to their prosecution on
charges of alleged corxuption. The respondents
contend on several ogrounds that I should decline to
issue the reguest. Various contentions will presently
be set out and traversed hereunder. Before doing so
it is necessary for me to traverse certain important
historical background pertaining to the documentation
sought from Mauritius.

B convenient starting point is the year 2000.
On 6 HNovember 2000 Ms Gerda Ferreira, a Deputy
Director ©f Fublic Prosecutions in the office of the
Directorate of Special Operations, Gauteng Province,
was designated in terms of section 28(2) (a) read with
section 28(14) of the National Prosecuting Authority
Act, No 32 of 1998, to determine whether there are
reasconable grounds to conduct an investigation
pertaining to corruption and/or fraud in relation to

what has now been called the “arms deal”. Thereafter
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in August 2001 her mandate was elevated to the level of
“conducting an investigation” into suspected commission
of fraund and corruption in relation to the said arms
deal.

On 8% September 2001 Ferreira caused a
request to be transmitted to the Ministry of Justice of
the Republic of Mauritius feor what is termed

“Application for a commission rogatoire

and search and seizure in a criminal

matter”.

Ferreira reguested that such search and
seizure take place at the premises of Thales
International Africa Ltd situate at Port Louls,
Mauritius. The search and seizure was also directed
at two individuals, namely Alain Thetard and Yann Leo
Renaud de Jomaron. Both these persons resided in
Mauritius as well. The object o0f the search was to
discover documents which were relevant to payments or
bribes in relation to the arms deal. Apart from that
Ferreira requested that sworn statements from relevant

witnesses were to be taken to explain and authenticate
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the documentation which was £found pursuant to the
search.

It is unnecessary for me to summarise the
remainiag contents of Ferreira's request which is
detailed and sets forth why in the view of the National
Director of Public Prosecutions of South Africa there
is reasonable suspicion that crimes of corruption were
perpetrated.

Ferreira 1indicated that similar search and
selzure operations were to take place simultaneously in
both France and Turkey. It turned out that the
Mauritian authorities  had some difficulty with
instituting a commission de rogatoire since the persons
from whom documents were to be seized were not
witnesses 1in the true sense but suspects in the
investigation. Advocate Downer travelled to Mauritius
and hegotiated with the Mauritian authorities in regard
to the request. It was decided that only a search and
seizure order would be sought and the application for a
commission de regatoire was apparently abandoned.
Thereafter on 5" October 2001 and urgent application

was movad before the High Court of Mauritius. The
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Court granted an order authorising the search and
seizure of documents from the persons mentioned above.
The order appears at page 438 of the papers.

What followed thereafter was an application
brought by Thales International Ltd, Alain Thetard and
Mutual Trust Management Mauritius Ltd against the
applicant in the urgent search and seizure application,
namely the Director of Economic Crime Office. The

relief claimed by these applicants was the following
“21. In the circumstances, it is urgent and
nacessary that your Lordship be pleassd

to make an order -

A. reguiring the Respondank to state
whather copies have been made of all
diskettes and cdocuments seized in
furtherance of the order
and,

B. enjeining and preohibiting the
Respondant from
{a) collecting and keeping any

information, document or
material seized from myself, the
first Applicant Mutual Trust or

any other party or person on the
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{b)

strength and by virtue of the
said order of the Judge made on
the 5™ october 200%L, which are
not strictly within the scope
and ambit of that order,
communicating te the South
Bfrican Authorities or to any
cther person any document not
related strictly to the order
made by the Judge and the
request on which the order is
vased,

Ecmhunicatiﬂg any document to
the South African Authorities or

any other person other than

.those reguested by them and this

again strictly in terms of their

request and the Judge’s order,

{d) making any copy of the

{e]

documants, materials or
information seized, and
keeping any copies of the
documents, materials or

information seized.”

PaGE  B8/32
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The deponent to the founding affidavit was
Alain Thetard who described himself as an officer of
the first applicant. In his founding affidavit he

said the following at paragraph 9 : -
"It was agread in my presence between Chief
Inspector Jhuggoo and my Counsel that no
coples will be made from the diskettes except
in the presence of my Counsel and myself. I
must point out at this stage that the computer
cdiskettes which were, inter alia, seized are
composite diskettes containing materials and
information of the affajrs of Thales Africa
including but not limited to information
pertinent to the regquest and the order of the
Learned Judge. They also contain information
not pertinent to the regquest and the Judge’s
order and which are the property of Thales
Africa.”
He then went on to say that some of the

information in the documents seized is not within the

ambit of the order of the judge. He averred that the
offices of the Economic Crime Office have
indiscriminately seized documents and material

belonging to both to Thales Africa or himself. It was
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clear from Thetard’s affidavit that sensitive,
confidential, secret information would bg revealed.
It was in those cirxcumstances that he sought the relief
which I have set out above. That relief was clearly
in the form of a mandamus.

Thales’s application was set down for 26
October 2001. On that day it was adjourned to 8"
November 2001. Thereafter it was adjourned to 16
November for argument on a preliminary objection.
Several further adjournments were granted culminating
in a hearing befors the High Court on 27 March 2003.
On that day an agreement between the parties (the
Director of Economic Crime Office was succeeded by the

“Commissioner of ICAC").
“The Applicants take note of
{a) The assurance given by the Respondent that
only 14 documents referred to by Mrs Manna
on the 25" of September 2002 including
those listed in the affidavit of the
Respondent of the 14°" of October 2002 have

been seized and rstained by the

Respondent:
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(b] The further assurance given by the
Respondent earlier in the proceedings that
ne material or documents (whether in
original or in copies) seizegd as a result
of the search made at the premises of
Thales and that of its officers and agents
in OCctober 2001 or conseguent upon the
order obtained from the Honourable Judge
in Chambers on the 5" of October 2001 will
be communicated or sent to the South
ARfrican Buthorities;

fc) The assurance given by the Respondent that
there are at present no record of any
copies of the returned diskettes and/or
other documents seized in furtherance of
the =said order, save thosze made and
remitted te the Applicants in March 2003;
and

(d) The undertaking of the Hespondent from
sitting to sitting not to communicate the
gsaid documents to the South African
Authorities.

The Applicants and the Respondent have agreed

that the Respondent shall undertake not to

communicate any of the material or documents

seized, including the 14 aforesaid documents,

10
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to any person or authority whether abroad or
in Mauritius until and unless a Court Order in
Mauritius authorising such communication is
first obtained, with and after notice to the
Applicants prior to any hearing of the

application to communicate any or all of those
documents to a person or authority, whether

abroad or in Mauritius.”

Prior to this order being obtained the South
African authorities were in communication with their
counterpart in Mauritius.

On 25" September 2002 the newly-constituted
Independent Commission RAgainst Corruption (ICAC) of
Mauritius addressed a letter to the Director of Public
Prosecut-ions, Mr W. J. Downer, 1in Cape Town. The

letter recorded the following : -

“Since June 2002 the Independent Commission
Ahgainst Corruption {ICAC) has taken over the
Economic Crime Qffice. We have in our
custody 14 documents as per annex which were
secured following a judge’s order dated 03
October 2001.

An injunction has been entered before the

Supreme Court by Thales International Africa
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Ltd, Alain Thetard, Valmet Mauritius Limited
now Mutual Trust Ltd to return those documents
ko them.

Flease note that the injunction case is fixed
for the 15 October 2002, We shall be
grateful te know as to whether those 14
documents would be reguired by your COffice in
case of any prosecution. If in affirmative,
can you give an indication as bto when those
documents would be required. If in negative,
will you please confirm as to whether those
documents should be returned to the
applicants.

An urgent reply would be appreciated in order
to allow this Office to take a stand in Court
on the 15 Qctober 2002.7

On 17" October 2002 Downer xeplied to that
letter. He indicated that the documents in their
possession are important and should be retained at all
costs.

Oon 17" January 2003 the ICAC addressed &
letter to Mr Downer and I guote the second and third

paragraphs therecf :© -
“"According to your letter of reguest for

assistance dated 1°° October, 2001 regarding
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investigation in an alleged case of corruption
arising out of a procurement exercise on
behalf of the Government of the Republic of
South Africa in relation to supply of
armaments for the Department of Defence, no
request 1s made as to whom those documents or
materials obtained in the course of the
investigation are Lo be produced.

In the absence of the above reguest, I
consider that the documents and materials
seized could not be sent to you in case of an
eventual prosecution. It would be proper if
you send us a fresh request for assistance
mentioning as to whom those documents have to
be produced in South Africa. Please find
annexed a copy of the relevant part of the
Economic Crime Office and Anti-Monay
Laundering Act.”

(My own emphasis},

A further important development was the

passing of the Mutual Assistance in Criminal and
Related Matters Act of 2003 in the Republic of
Mauritius. This Act, inter alia, regulated procedures
for evidence gathering and the obtaining of search

warrants. It also constituted what 1is described as
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“Central Authority” which means the Attorney-General or
for the purposes of a regquest from a foreign state is
the appropriate competent authority.

It is common cause that after the original
search and seizure in 2001 Mr Downer who was present at
the time made copies o¢f the documents concerned and
took them back with him to South Africa. These
documents were subsequently used 1in the prosecution
against Schabir Shaik which commenced in 2004 and ended
in 200% with Mr Shaik being convicted, inter alia, on
counts of corruptien and fraud. Documents produced at
the trial were ruled to be admissible and the Court
found no fault in the conduct of Mr Downer making
copies thereof and bringing them to South Africa.

Quite evidently the prosecution in the Shaik
trial were content to rely on secondary evidence of the
documer.ts in question and took no steps to procure the
originels by means of an application in terms of
sectior. 2(l) of the said BAct or making a further
request therefor to the Mauritian authorities.

In 2005 following the conviction of Mr Shaik

the gpplicant decided to prosecute the three
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respondents herein. They were duly arraigned before
the High Court, an indictment was served on them and
their trial was set down for 31%° July 2006.

On 10*" March 2006 the State applied to P. C.
Combrinck J (as he then was) for the issue of a letter
of request for the production of the documents in
gquestion coupled with the leading of evidence before a
commissioner in Mauritius in regard to those documents.
The learned judge declined to issue the reguest. In a
written judgment which forms part of the papers before
me the learned judge held that it is only the Court
“presiding at proceedings” that can issue the request.
That is to say the trial Court which is seized with the
matter. The learned judge said (at page 10 of the
typed judgment) the reason was probably that unlike in
civil cases where the 1is between the parties 1is
established at close of pieadinqs, in c¢riminal matters
only after pleading to the charge is the 1lis
estakblished between the accused and the State. He
went on to say "It is, in my view, doubtful whether
evidence on commission can be led before the accused

has pleaded”. Combrinck J then adjourned the matter



