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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

                                                      Constitutional Court Case No.

Supreme Court of Appeal Case No. 232/07


Durban and Coast Local Division Case No. 13569/06
In the matter between :

JACOB GEDLEYIHLEKISA ZUMA
Applicant
and

THE NATIONAL DIRECTOR OF

PUBLIC PROSECUTIONS
Respondent.

AND IN THE MATTER OF AN APPLICATION FOR LEAVE TO APPEAL TO THE CONSTITUTIONAL COURT IN TERMS OF RULE 19 OF THE RULES OF THE CONSTITUTIONAL COURT AGAINST A DECISION OF THE SUPREME COURT OF APPEAL HANDED DOWN ON 8 NOVEMBER 2007

_______________________________________________________________

APPLICANT'S FOUNDING AFFIDAVIT.

_______________________________________________________________
I, the undersigned, MICHAEL HULLEY, make oath and say that :

(a) 
I am an adult male.

(b) 
I have been the Applicant’s attorney of record in the litigation (with relevant representatives outside Durban) from the outset of this litigation. It is appropriate for me to depose to this affidavit. 
(c) 
I have personal knowledge of the issues I depose to. If not, I believe the averments are true and correct. 

(d) 
Submissions of law are made on the advice of the Applicant’s other legal representatives.

The Applicant is JACOB GEDLEYHILEKISA ZUMA, an adult male who resides at 8/10 Epping Street, Forest Town, Johannesburg, Gauteng.  The Applicant also has a home at Nkandla Traditional Village, Nkandla, KwaZulu-Natal.

The respondent is THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS appointed by the President of the Republic of South Africa in terms of Section 179 of the Constitution, who is the Head of the National Prosecuting Authority of South Africa and who has his offices at VGM Building, 123 Westlake Avenue, Weavind Park, Silverton, Pretoria, Gauteng.

THE APPLICATION FOR LEAVE TO APPEAL :

This is an application for leave to appeal in terms of Rule 19 of the Rules of the Constitutional Court against the decision handed down by the Supreme Court of Appeal on 8 November 2007 under Case No. 232/07.  A copy of the decision is annexed and marked "A".

CHRONOLOGY OF RELEVANT EVENTS :
I shall set out below a chronology of the relevant events resulting in the decision handed down by the Supreme Court of Appeal.  I am advised and respectfully believe that such events are relevant and that it is necessary to bring them to the attention of the Court to inform this Court of the context in which the Letter of Request ("LOR") was issued by Levinsohn, D.J.P. on 2 April 2007.  

In 1994 the Applicant was appointed MEC for Economic Affairs and Tourism for the Province of KwaZulu-Natal.  The Applicant was also elected national chairperson of the African National Congress and chairperson of the ANC in KwaZulu-Natal.

In June 1997 the Applicant was appointed Leader of Government Business in the National Assembly.  In December 1997 the Applicant was elected Deputy President of the African National Congress, a position he continues to hold.

On 17 June 1999 the Applicant was appointed Deputy President of the Republic of South Africa, an office in which he served until June 2005.  

The respondent says that on 6 November 2000 the Director of the then Investigating Directorate: Serious Economic Offences instituted a preparatory investigation in terms of Section 28 (13) of the NPA Act relating to allegations of corruption and/or fraud in connection with the acquisition of armaments by the Department of Defence.  Purely for the purpose of convenience, I shall refer to that acquisition process by the name by which it has become colloquially known: "the arms deal".

The respondent says that on 24 August 2001 the Investigating Director: Serious Economic Offences instituted an investigation in terms of Section 28 (1) (a) of the NPA Act relating, inter alia, to the suspected commission of offences of fraud and/or corruption arising out of the arms deal.

On 5 October 2001 the Mauritian authorities obtained an ex parte Order authorising them to search the premises of two Mauritian companies (including Thales International Africa Limited (formerly Thomson-CSF Africa Limited)) and two individuals employed by or associated with Thales.  I believe that the Applicant was referred to in that application as the subject of an investigation carried on by the South African prosecuting authorities.  The Applicant was referred to under the pseudonym "Mr. X".  The respondent says that the search and seizure operation thus authorised was carried out on 9 October 2001.  The Mauritian authorities were assisted, in obtaining the Order and carrying out the search and seizure operation, by two representatives of the respondent, Mr. Downer and Ms. Da Silva.

The respondent says that on 10 October 2001 copies were made of all the documents seized and Mr. Downer and Ms. Da Silva left Mauritius, taking copies of all documents seized with them.  The copies taken were allegedly authenticated copies.  The copies allegedly remain in the possession of the prosecuting authorities today.

On 22 October 2001 I believe the Mauritian corporate entities and one of the individuals from whom documents were seized, challenged the searches and seizures in the Mauritian High Court.  

The respondent says that on 22 October 2002 the South African investigation commenced on 24 August 2001 was extended to include the suspected commission of fraud and/or corruption, or the attempted commission of those offences, concerning Schabir Shaik and the Nkobi group of companies, and the Thomson/Thales group of companies, and the Applicant.
On 27 March 2003 a Consent Order was taken in the Mauritian High Court in the litigation between Thales et al and the Mauritian authorities, in terms of which it was recorded that the documents in the possession of the Mauritian authorities would not be released to the South African authorities until all the parties to the Mauritian litigation had been heard, and that there was no record of any copies made by the Mauritian officials of the documents seized on 9 October 2001.

On 23 August 2003 the then National Director of Public Prosecutions and the Minister of Justice and Constitutional Development convened a media briefing at which it was announced that it had been decided that the Applicant would not be charged with the offences under investigation, but that Shaik and certain of his companies would be.  Shaik and 11 corporate entities were arraigned in the High Court, Durban, on various charges of corruption, fraud and money laundering.  The trial commenced on 11 October 2004 and it was concluded on 8 June 2005 when Shaik and certain of the corporate entities were convicted on charges of :

(e) 
corruption concerning the payment of money to or on behalf of the Applicant;

(f) 
fraud involving the writing off of certain loan accounts in the corporate entities controlled by Shaik ;

(g) 
corruption in relation to an agreement allegedly concluded between Shaik and Thint (Proprietary) Limited (formerly Thomson) and the Applicant to the effect that a bribe of R500 000,00 per annum would be paid to the Applicant in return for his alleged support and protection of Thint (Proprietary) Limited.

Following Shaik's conviction, the President announced in Parliament in June 2005 that the Applicant had been relieved of his duties as Deputy State President.  Reference was made in that speech to him being allowed to have his day in Court.

The respondent says that on 20 June 2005 a decision was taken to prosecute the Applicant on at least two counts of corruption under Section 1 (1) (b) of the Corruption Act, No. 94 of 1992.  The counts are said to be the "mirror images" of the charges of which Shaik and certain of the corporate entities controlled by him were convicted.

On or about 16 August 2005 the respondent sought and obtained, ex parte,  several search and seizure warrants in terms of Section 29 (5) of the National Prosecuting Authority Act, No. 32 of 1998 ("the NPA Act").  The search and seizure warrants were executed, for the most part, on 18 August 2005.  The Applicant and I challenged the warrants in the Durban and Coast Local Division under Case No. 14116/2005.  We were successful in the Durban and Coast Local Division.  That decision was reversed on appeal to the Supreme Court of Appeal by, inter alia, the respondent.  The decision of the Supreme Court of Appeal in that case is the subject of a separate application for leave to appeal to this Court.

Before the search and seizure warrants were executed on 18 August 2005, the Applicant had been charged under the broad head of "corruption" and he appeared in the Durban Magistrate's Court on 29 June 2005.  The matter was subsequently transferred to the Durban High Court and in November 2005 arrangements were made with the Judge President of the Natal Provincial Division that the criminal trial would commence on 31 July 2006.  In November 2005 an indictment was served on the Applicant.  The Applicant was the first accused.  Companies called Thint Holdings (Southern Africa) (Proprietary) Limited and Thint (Proprietary) Limited (both associated with Thales) were indicted as the second and third accused.  Those companies were the second and third appellants in the appeal to the Supreme Court of Appeal under SCA Case No. 232/07.  I have been informed that those two entities are launching a separate application for leave to appeal to this Court against the decision of the Supreme Court of Appeal under Case No. 232/07.

In December 2005 the respondent launched an application, on notice to the accused, in terms of Section 2 (1) of the International Co-Operation in Criminal Matters Act, No. 75 of 1996 ("the ICCM Act").  The Order initially sought by the respondent in that application (which was heard before Combrinck, J. (as he then was)) was for the issue of a LOR that the original documents seized on 9 October 2001 and still held by the Mauritian authorities, be handed to the South African High Commissioner in Mauritius for transmission to the respondent.  After conclusion of the argument before Combrinck, J. the respondent sought an amended Order which allowed for the leading of evidence before a Commissioner in Mauritius, much in the form of the Order granted in S. v. Basson 2000 (2) SACR 188 (T) at 198e.  In March 2006 Combrinck, J. concluded that he did not have the power to grant such an Order.  That power was vested in the Court presiding at the criminal trial.  The application for the LOR was accordingly adjourned to a date to be arranged to be heard by the Court seized of the criminal trial.

The prosecution applied for a postponement of the criminal trial due to commence on 31 July 2006.  One of the main grounds relied on in the postponement application was that the respondent intended to appeal the judgment of Hurt, J., setting aside the search and seizure warrants executed on 18 August 2005.  The postponement application was refused by Msimang, J. on 20 September 2006.  The prosecution declined to withdraw the charges and the matter was struck from the Roll.  To date, the Applicant has not been re-charged.

In December 2006 the respondent instituted application proceedings under Case No. 13569/06 in the Durban and Coast Local Division, on notice to the Applicant, for an Order in terms of Section 2 (2) of the ICCM Act to issue the LOR to the Mauritian authorities.  On 2 April 2007 Levinsohn, D.J.P. gave judgment issuing the LOR substantially in the form sought by the respondent.  A copy of the Order of Levinsohn, D.J.P., and the LOR (together with the annexures thereto) is annexed hereto and marked "B".

The Applicant appealed the issuing of the LOR by Levinsohn, D.J.P. in terms of Section 2 (2) of the ICCM Act, with the leave of Levinsohn, D.J.P.  The Supreme Court of Appeal handed down its decision on 8 November 2007.  

In this affidavit I will address the following, in the sequence in which they are set out below :

(h) 
The grounds on which the Supreme Court of Appeal decision is disputed, respectfully so.

(i) 
The constitutional matters raised.

(j) 
The grounds on which I respectfully believe it is in the interests of justice that this application for leave to appeal be granted.

THE GROUNDS ON WHICH THE SUPREME COURT OF APPEAL DECISION IS DISPUTED :
The decision of the Supreme Court of Appeal questioned whether the decision of Levinsohn, D.J.P. was even appealable (at [15]), but disposed of the appeal on the basis that the other appellants and I to the Supreme Court of Appeal had no locus standi in judicio to challenge the LOR issued by Levinsohn, D.J.P. and no standing to prosecute an appeal against the decision of Levinsohn, D.J.P. (at [20]).  This conclusion was based on the finding of the Supreme Court of Appeal that the issuing of the LOR by Levinsohn, D.J.P. did not compromise or even affect any of the Applicant’s rights (at [2]).

The Applicant respectfully disputes the conclusions reached by the Supreme Court of Appeal.  I shall set out below the grounds for disputing the decision of the Supreme Court of Appeal.  Thereafter, I shall deal with the grounds on which it is  respectfully believed that the Applicant is entitled to have the LOR set aside.  The latter aspect of the matter was not considered by the Supreme Court of Appeal, in the light of its conclusion that the Applicant had no locus standi in judicio to challenge the LOR.

LOCUS STANDI IN JUDICIO :
At the outset, I record the respondent's stance before Levinsohn, D.J.P. on the issue of the Applicant’s locus, and the view of Levinsohn, D.J.P. in that regard.

The respondent's Heads of Argument before Levinsohn, D.J.P. recorded that I had "been accused in this matter before and may be so again.  Furthermore, the State undertook to give (the Applicant) notice of this application, as it has.  Consequently, (the Applicant) undoubtedly have the right to be heard before the Order is granted.  Having said that, however, it is submitted for the reasons set out below that the legitimate interest that (the Applicant) have in the granting of the State's application is somewhat limited (six separate grounds were advanced in support of the respondent's contention that, although I had an interest in the matter, that interest was `somewhat limited')".  I am advised and respectfully believe that the respondent's contentions in the aforegoing regard before Levinsohn, D.J.P. were incorrect:  Either the Applicant had locus standi in judicio or he did not.  

The view of Levinsohn, D.J.P. about the matter was expressed as follows in his judgment :

"Since the respondents [The Applicant was the first respondent] have a clear interest in these proceedings they were given notice of the application for the request".
In these circumstances, it is not surprising that the issue of the Applicant’s locus standi in judicio was never seriously in issue before Levinsohn, D.J.P.  Indeed, in the respondent's founding papers the matter was addressed as follows :

"20.
In normal circumstances such an application (i.e. in terms of Section 2 (2) of the ICCM Act) would be made ex parte.  In the instant matter, however, in light of the undertakings given by Counsel for the State to the parties, notice of the application will be given to Zuma, Thint Holdings and Thint (Pty) (sic).

 21.
In the event that any of the above desires to oppose this application, I am advised that the Judge in Chambers will be requested to adjourn the matter to a suitable date, taking into account the reasons for urgency described below, for the filing of papers and for argument".
In the circumstances, the respondent effectively invited the Applicant to participate in the proceedings for the LOR from the outset.  It conceded the Applicant’s locus, albeit to a "limited" extent.  If it did not accept the Applicant’s locus, this issue could and should have been addressed in the founding papers.  It was not.  The result was that it was not necessary for the Applicant to deal with issues concerning his locus with which he would otherwise have dealt in the answer, had there been any suggestion that he did not have locus.  (Cf. Government of the Province of KwaZulu-Natal and Another v. Ngwane 1996 (4) S.A. 943 (A) at 949B-950A; Eagles Landing Body Corporate v. Molewa N.O. and Others 2003 (1) S.A. 412 (T) at 423I-424H [36]).

I respectfully believe that an LOR issued by a Judge of the High Court carries with it the respect engendered by the endorsement of that Judge that the interests of justice compel the LOR and that the very act of issuing of the LOR itself will incline any reader thereof to the view that there is reason to believe that the person referred to in the LOR has in fact made himself or herself guilty of corruption.  Indeed, the LOR in casu expressly states in paragraph 1 thereof that there are reasonable grounds for believing that offences of corruption, alternatively money laundering have been committed.  Paragraph 29 et seq of the affidavit deposed to by Leonard Frank McCarthy, annexed to the LOR, make it quite plain that the Applicant is one of the persons suspected of having committed those offences.  I respectfully believe that the LOR, which is intended to be transmitted (and I believe has been transmitted) to law enforcement officials in a foreign State (Mauritius), directly and detrimentally affects the Applicant’s dignity (I have alluded to his position held to illustrate the obvious impact thereof).  Later in this affidavit I shall address the manner in which the issue of the LOR threatens the Applicant’s rights to a fair trial, should the respondent decide to re-charge him.  This is a matter on which the respondent had declined, despite invitation in those papers to do so, to announce his decision.

I am advised and respectfully believe that, although an application in terms of Section 2 (2) of the ICCM Act may usually be made ex parte, it is not permissible to infer from that procedure that a person who is the target of the investigation does not have an interest in the matter.  Indeed, applications made ex parte (for example Anton Piller Orders) are often so brought not because of the lack of interest of persons affected thereby, but precisely because of such interest.  I accept that there may very well be a need for unannounced means of securing potential evidence in criminal matters, especially at the investigation stage, so as to avoid the destruction or secreting away of that evidence by those with motives to do so.  This does not reflect the absence of an interest by the person affected, but a practical limitation of his or her rights.  Such limitation to a person's right to be made aware of and to participate in such processes is only justifiable insofar as it serves the very reason for its existence.  There is no basis for observing such a limitation when its rationale has fallen away.  I am advised that there is no reason why a party who becomes aware of an application for an LOR (or a search warrant) cannot bring an application to interdict it in appropriate circumstances.

In addition, I respectfully believe that an application for an LOR does not in any event entail the same inherent bias against notification as an application for a search warrant.  An LOR does not embody search and seizure operations - it is premised on the existence of evidence, including documents which will be presented by or through viva voce evidence ensured by subpoena.  Where a particular party has a direct interest in the subject matter of an LOR, there is no reason why his or her interest should not be recognised by apprising him of the LOR application.  

I am advised that locus standi in judicio is a matter where, even in our pre-constitutional law, inherent flexibility was the key to locus standi.  Locus standi was never a technical concept with closely circumscribed or hard and fast rules or limits.  Locus standi was always dependent on the particular facts of each case.  (See Jacobs and Another v. Waks and Others 1992 (1) S.A. 521 (A) at 533J-534E and the authorities there cited).

In the proceedings before Levinsohn DJP (and in the SCA), the Applicant complained of an infringement, or threatened infringement, of his rights under the Bill of Rights, namely :

(k) 
the right to dignity under Section 10 of the Constitution ;

(l) 
the right to a fair trial under Section 35 of the Constitution.

(I shall deal with the content of his complaint in the latter regard in relation to the merits of the matter, with which I shall deal later in this affidavit).

Section 38 of the Constitution provides that :

"Anyone listed in this section has the right to approach a competent Court, alleging that a right in the Bill of Rights has been infringed or threatened, and a Court may grant appropriate relief, including a declaration of rights.  The persons who may approach a Court are -

(a)
anyone acting in their own interest ;

...".
This Court has taken the view that Section 38 (and its immediate predecessor, Section 7 (4) under the Interim Constitution) embody a radically different approach to standing from that adopted in common law (or non-constitutional) matters.  (See Lawyers for Human Rights and Another v. Minister of Home Affairs and Another 2004 (4) S.A. 125 (CC) at [14]; Campus Law Clinic, University of KwaZulu-Natal v. Standard Bank of SA 2006 (6) S.A. 103 (CC) at [20]).

I am advised and respectfully believe that Courts are required to adopt a broader and less restrictive approach to standing in Bill of Rights matters than they have traditionally done, and continue to do, in common law matters.  This Court has adopted the view that a broad approach to standing is consistent with the mandate given to this Court to uphold the Constitution and would serve to ensure that constitutional rights enjoy the full measure of the protection to which they are entitled.  (See Ferreira v. Levin N.O. 1996 (1) S.A. 984 (CC) at [165]).  Insofar as the infringement or threatened infringement of the Applicant’s constitutional rights is concerned, I am advised and respectfully believe that it is not necessary for those rights actually to have been violated.  It is sufficient to show that there is a threat to a right, and thus a realistic chance of a future infringement.  (See Geuking v. President of the Republic of South Africa 2003 (3) S.A. 34 (CC) at [32]-[34]).  I am advised and respectfully believe that this Court in Ferreira (supra) permitted an applicant to challenge a provision of the Companies Act (inconsistent with an accused person's rights under the Interim Constitution), notwithstanding the fact that the applicant was not an accused person himself and moreover did not make reference to any actual accused person whose rights were being infringed by that legislative provision.  

In addition, I am advised and respectfully believe that Section 34 of the Constitution ensures a right of access to Courts to have justiciable disputes adjudicated.  I am advised and respectfully believe that the dispute over whether an LOR is to be issued or has been validly issued, is a justiciable dispute. 

Should I be denied access to a Court to adjudicate on the lawfulness of the issue of the LOR, the decision under Section 2 (2) may otherwise never be resolved :

(m) 
To date, the respondent has steadfastly declined to say whether the Applicant will be re-charged or not - there may never be a trial.

(n) 
Even if a trial eventuates, the actual decision under Section 2 (2) of the ICCM Act will not be revisited in the trial or on any appeal or review basis.  The consequences of that decision will have an effect and may be challenged, but the decision itself remains.
I respectfully believe, in the light of the above, that the Applicant had locus standi in judicio to oppose the LOR sought by the respondent in the Durban High Court under Case No. 13569/06, and to appeal the decision of Levinsohn, D.J.P. to issue the LOR, and that he has the requisite locus to approach this Court. The Applicant was the undeniable target of the LOR sought – it was to provide evidence for a trial against him.
APPEALABILITY :
I am advised and respectfully believe that the general requirements for appealability are set out in the cases collected in Footnote 5 under paragraph [15] of the SCA decision.  I am advised that the decision by the Durban and Coast Local Division to issue the LOR meets the requirements of finality.  (See Phillips and Others v. National Director of Public Prosecutions 2003 (6) S.A. 447 (SCA) at [17]-[22]; Durban's Water Wonderland (Pty) Ltd. v. Botha and Another 1999 (1) S.A. 982 (SCA) at 992; Metlika Trading Ltd. and Others v. Commissioner, South African Revenue Service 2005 (3) S.A. 1 (SCA) at [23]-[24]; S v. Western Areas Ltd. and Others 2005 (5) S.A. 214 (SCA) at [19]-[20]).

As a criminal trial may not ensue, an appeal against the issuing of the LOR was the only manner of effectively preventing harm to the Applicant’s dignity and fair trial rights which I believe are threatened by the issuing of the LOR. 

I am further advised and respectfully believe that although Section 2 (2) of the ICCM Act makes provision for the issuing of an LOR by a Judge in Chambers, that Judge nevertheless acts as a judicial officer.  Such a Judge acts in no way different to the way that a Judge in Court acts, nor does such a Judge take decisions in any different manner.  (See Vaaltyn v.Goss and Another 1992 (3) S.A. 549 (E) at 556H-561I).

Indeed, I am advised and respectfully believe that a decision by a Judge to issue an LOR can be challenged.  In the event that the issuing of the LOR were for some reason tainted by fraud or mala fides (and I do not in any way suggest that that is the case in this particular instance), there must be a remedy and, given the lack of review mechanism over a Judge, the remedy can only be an appeal.

THE MERITS OF THE APPLICATION FOR LEAVE TO APPEAL:

I am advised and respectfully believe that the LOR should not have been issued by Levinsohn, D.J.P. for the reasons with which I shall deal under the following broad heads :

(o) 
The issuing of the LOR directly threatened the Applicant’s fair trial rights, should such a trial eventuate.

(p) 
The respondent failed to establish the jurisdictional pre-requisites for an Order in terms of Section 2 (2) of the ICCM Act.

(q) 
The High Court did not have the power to grant an Order in terms of Section 2 (2) on the facts of this case.

(r) 
The respondent did not approach the High Court for the LOR with clean hands.

(s) 
The High Court had, in any event, a discretion to issue the LOR, and I respectfully believe that that discretion was incorrectly exercised against me.

FAIR TRIAL RIGHTS :

The ICCM Act provides for two distinct processes whereby evidence or information available in other States can be requested, obtained and introduced into a criminal trial in South Africa.  The institution of criminal proceedings constitutes the dividing line between the pre-proceedings process (Section 2 (2)), and the post-proceedings process (Section 2 (1)).  

I am advised and respectfully believe that the two stage differentiation is consistently drawn under the ICCM Act with there being :

(t) 
different fori ;

(u) 
different requirements for the issue of the LOR under Section 2 (1) as opposed to Section 2 (2) ;

(v) 
different consequences and criteria as to the evidential use of material obtained.

Compare:
Section 2 (1) with Section 2 (2).

Section 3 (1) and (3) with Section 3 (2).

Section 5 (4) with Section 5 (2) and (3).

I am advised and respectfully believe that the distinction drawn between LOR's issued pre- and post-proceedings, and their evidentiary consequences, is not simply a formalistic one based on considerations of convenience or practicality, but reflects a well embedded constitutional principle that an accused person falls into a special category by reason of :

(w) 
the identified specificity of the State's attack designed through criminal sanction to deprive him, at least in part, of basic rights relating to dignity, privacy and liberty (through imprisonment), or property rights (through personal sanctions) ;

(x) 
the immediate relevance of the fair trial rights and expectations created by the Constitution ;

(y) 
the immediate enmeshment of the person in the criminal law system - in principle the accused loses his or her liberty (absent bail) (in his case the Applicant was granted bail) when arrested, and that the person is obliged to attend hearings.

I am advised and respectfully believe that the Constitution draws a clear distinction between the position of an accused person and others who have not had that position thrust upon them, albeit that they may be suspects or that they may be arrested.  It is clear that an accused person must be involved in the further criminal process as an integral part thereof.  Hence, in a Section 2 (1) process under the ICCM Act, the accused is entitled in principle to attend and cross-examine any witness testifying abroad (at State expense should the Court so order - Section 3 (1)).  Such a right is also recognised by Section 158 of the Criminal Procedure Act, No. 51 of 1977.

I am advised and respectfully believe that the Section 2 (2) process does not allow the potential accused any of these rights - it is only the person in charge of the investigation who plays a role in a Section 2 (2) process under the ICCM Act (see Section 3 (2)).  I am advised and respectfully submit that it is clear that it can materially affect the outcome of a criminal trial where the evidence from abroad is imported into the trial under Section 2 (1) (where it is in principle part of the trial - see Section 3 (1) and Section 5 (4)), or under Section 2 (2).

In this regard, I am advised and respectfully believe that the right to cross-examine is a fundamental right which extends not only to a right to challenge adverse evidence, but also to the opportunity to elicit exculpatory or other favourable evidence.  The Section 2 (1) process clearly recognises this right and allows it as much scope as possible.  In the Section 2 (2) process it plays no role at all.  Under Section 2 (2) a person who is subsequently accused has no right to challenge and adduce evidence by means of cross-examination of the witness from abroad - the accused can only challenge the admissibility of the already taken evidence under Section 5 (2).

In this case, I respectfully believe that the State has used the opportunity presented to it by the striking of the criminal trial from the Roll (as a result of the State's own misconduct in failing to place itself in a position to continue with the trial on the agreed and appointed date of commencement), to turn the clock back, put the pending Section 2 (1) proceedings (for precisely the same documents) aside, and obtain those documents in the absence of the Applicant through freshly instituted Section 2 (2) proceedings.  I respectfully believe that it should never be lost sight of that it is the State's case that it requires the original documents to produce as evidence in a potential criminal trial against me.  The State does not require the documents for any specific use in an investigation or to decide whether or not to charge the Applicant with an offence.  To the contrary, the State has that information at its disposal, and has had that information since 10 October 2001.  It went into the Shaik trial without such originals. 
In the circumstances set out above, I respectfully believe that the Applicant’s right to a fair trial, should he be re-charged, is directly threatened by the conduct of the State, as aforesaid.

THE PRE-REQUISITES FOR AN ORDER IN TERMS OF SECTION 2 (2) OF THE ICCM ACT : 

Section 2 (2) of the ICCM Act provides as follows :

"A Judge in Chambers or a Magistrate may on application made to him or her issue a Letter of Request in which assistance from a foreign State is sought to obtain such information as is stated in the Letter of Request for use in an investigation related to an alleged offence if he or she is satisfied -

(z) 
that there are reasonable grounds for believing that an offence has been committed in the Republic or that it is necessary to determine whether an offence has been committed ;

(aa) 
that an investigation in respect thereof is being conducted ; and

(ab) 
that for purposes of the investigation it is necessary in the interests of justice that information be obtained from a person or authority in a foreign State".

I am advised and respectfully believe that the prosecution has failed to show that it is necessary in the interests of justice, for purposes of the investigation, that the information be obtained for use in the investigation :

(ac) 
The prosecution has had the information available to it since 10 October 2001 in the form of authenticated copies made in their presence of the documents requested.

(ad) 
The original documents are not needed for the information they contain (which the State has had since 10 October 2001) or for investigation purposes, but for purpose as evidence at a possible trial if and when that should happen.

(ae) 
The documents will only become necessary in any respect once a decision to prosecute is taken - no decision has been taken, the documents are irrelevant to such a decision, and no one is able to say when a decision may be taken.  (As far as I am aware there is no suggestion that the availability of the documents themselves may impact on the decision - this appears from the papers and was made plain in the application for the postponement of the criminal trial before Msimang, J. when the State conceded that one of the factors they had originally relied on for the postponement, namely the fact that the original documents were still in Mauritius, had been a mere "makeweight").

THE COURT'S POWER TO GRANT AN ORDER IN TERMS OF SECTION 2 (2) IN THIS CASE :
I am advised and respectfully believe that the ICCM Act does not provide for assistance in the form of search and seizure operations.  What it does provide for is that a foreign State arrange - by means of subpoena if needs be - a witness examination exercise whereby the relevant testimony sought by the prosecuting authorities can be obtained at an enquiry or examination as part of a record.  (See Sections 3, 4 and 5 of the ICCM Act and the mirroring provisions (Section 8) where the request for assistance is made by the foreign State).

In the circumstances, I am advised and respectfully believe that under the ICCM Act a Court can only request the examination of witnesses, including the production of documents by them and the record of such proceedings.  

In this case, the prosecution itself procured the search and seizure of the original documents in Mauritius in October 2001 in terms of an informal request made by the prosecution to the Mauritian authorities outside the provisions of the ICCM Act.  They thereby initiated, outside the ICCM Act, the process they now seek to complete.  That process has reached an impasse in that the Mauritian authorities and the parties affected by the search and seizure operation in Mauritius have agreed to effectively freeze the documents seized, and that agreement has been recorded in a Mauritian High Court Order dated 27 March 2003.  I believe that the Order provides that the Mauritian authorities will not hand the documents to the South African authorities without the Mauritian Court hearing all the parties to those proceedings.

I believe that in substance the respondent is seeking an endorsement by a Court in this country requesting the Mauritian authorities to proceed to uplift the Mauritian High Court Order freezing the documents.  (On the respondent's own version their own informal requests to proceed to uplift the Mauritian injunction were refused).  In March 2006, in the Section 2 (1) proceedings brought by the State, Combrinck, J. (as he then was) clearly indicated that the first step was for the prosecution, in the same manner it persuaded the Mauritian authorities to carry out search and seizures, to seek the upliftment of the injunction.

I am advised and respectfully believe that it is not in accordance with the principle of legality for a Court under the ICCM Act to request a foreign State to fight Court Orders in that State resulting from processes initiated outside the ambit of the ICCM Act.

CLEAN HANDS :

I am advised that the "clean hands" principle governs all prosecutions at the instance of both the State and private individuals.  The Courts will not hear the prosecution if the prosecution's case depends on the deliberate flouting of the law or parts thereof, or that part of its case obtains its strength from such conduct.  (See Reuters Group Plc and Others v. Viljoen N.O. and Others 2001 (2) SACR 519 (C) at [43]-[47];  State v. Ebrahim 1991 (2) S.A. 553 (A) at 582C-584F; Phillips v. Botha 1999 (2) S.A. 555 (SCA) at 566J-567A).

In order to address my respectful contentions in this regard, it is necessary for me to annex marked "C" a copy of the Mauritian High Court Order obtained ex parte by the Mauritian authorities, at the instance and request of the respondent, on 5 October 2001.  

I am advised and respectfully believe that no reasonable interpretation of annexure "C" will allow for the copying, authentication and removal from Mauritius of the documents seized in terms of that Order.  This is especially so given the absence of any clear authorisation in the Order, the fact that the originals were sought by the State, and that the Order was necessarily invasive of personal privacy (inter alia, an individual's diary was sought).  I am advised and respectfully submit that the interpretation of the Court Order must necessarily be approached in the manner prescribed by Section 39 of the Constitution.

I am advised and respectfully believe that the prosecution is specifically enjoined as an organ of State to conduct itself so that the accessibility and effectiveness of the Courts are ensured.  In casu, it conducted itself so as to remove on 10 October 2001 from the jurisdiction of the Mauritian Courts, copies of the documents seized on 9 October 2001, thereby negating any possible challenge to the search and seizure operations by the persons affected thereby in Mauritius so as to restore the status quo ante.  I am advised and respectfully believe that the following provisions of the Constitution are relevant in this regard :

(af) 
Section 1 (c).

(ag) 
Section 7 (2).

(ah) 
Section 34.

(ai) 
Section 165 (4).

I am advised and respectfully believe that it is the specific responsibility of organs of State to lead the way by example in recognising and implementing the fundamental rights provisions in the Constitution.  (See President of the RSA v. South African Rugby Football Union 2000 (1) S.A. 1 (CC) at [133]-[134]).

I am further advised and respectfully believe that ex parte proceedings (such as those in Mauritius on 5 October 2001) which affect other parties fit our constitutional model because they serve only to secure an interim position which allows the other party a later opportunity to approach the Court and undo the consequences of the ex parte Order.  Whether the Order is to stand is argued wholly afresh and a party in whose absence it was granted is under no procedural or other disadvantage in the resolution of the dispute by virtue of the earlier adverse Order.  (See Pretoria Portland Cement Co. Ltd. v. Competition Commission 2003 (2) S.A. 385 (SCA) at [45]).

In the circumstances, it is my respectful belief that the conduct of the prosecution in removing copies of the documents from the jurisdiction of the Mauritian Courts resulted in those Courts effectively being inaccessible to the parties whose rights may have been affected by the search and seizure operations, and practically ineffective in redressing the harm that they may have suffered.

The affidavits before Levinsohn, D.J.P. made it plain to the prosecution that its conduct in obtaining the copies of the documents in Mauritius was regarded as unconstitutional, unlawful and improper.  I am advised and respectfully believe that, if the prosecution is not in possession of the original documents, the prosecution will have to call the Mauritian officials involved and Mr. Downer to prove the origin, authenticity and chain of custody of the documents.  In doing so, the defence will be entitled to impugn the manner in which the copies were obtained, not only for the purpose of excluding the documents, but also to demonstrate the unconstitutional conduct of the prosecution and its disregard for the fair trial rights of the Applicant.  However, if the State is successful in obtaining an Order under Section 2 (2), I believe that the prosecution will simply endeavour to produce the original documents, thereby hurdling the obstacles it would otherwise face.  In the circumstances, it is my respectful belief that in this case there is reason to suspect that resort to the Section 2 (2) procedure is a tactical stratagem designed to secure an illegitimate advantage over the defence.  (Cf. Fernandes v. Fittinghoff & Fihrer CC 1993 (2) S.A. 704 (W) at 7080J-709A).  The stratagem appears to be aimed at depriving the defence of an opportunity to advance its case by cross-examination on an aspect where the prosecution's case is vulnerable.

DISCRETION :

I am advised and respectfully submit that even if the jurisdictional pre-requisites for the issuing of an LOR in terms of Section 2 (2) are established, the judicial officer hearing the application retains a discretion to grant or refuse it:  The judicial officer "may issue" a LOR (Section 2 (1) and (2) - this is in contrast with certain things the judicial officer "shall" do - for example Sections 4, 5 (2) and (3)).  I am advised and respectfully believe that this discretion should have been exercised against the respondent on the following grounds :

(aj) 
The Applicant was an accused person in a prosecution in which the documents sought by the prosecution were, on the prosecution's version, directly relevant.  The State's default to start the trial resulted in the matter being struck off the Roll.  Absent the respondent's own misconduct, the prosecution, in order to obtain the original documents, would have had to proceed with their pending Section 2 (1) application in which the Applicant would have been entitled to participate fully.  In being granted a LOR under Section 2 (2) the prosecution has excluded the Applicant from the Mauritian process and thereby prejudiced him, and benefited itself, as a result of its own “wrongdoing”.

(ak) 
The prosecution further profits from its own default in that it avoids cross-examination of witnesses in Mauritius on, inter alia, the "clean hands" aspect to which I have referred above by relying on Section 2 (2) and no longer needing to put up copies and testimony in South Africa (thereby also potentially avoiding cross-examination of persons who would otherwise have been required to testify at the criminal trial, should that take place).

(al) 
The defence would suffer irreparable harm due to the limitation of its cross-examination rights, whilst a refusal of the Section 2 (2) LOR would have no adverse consequences for the prosecution who can simply revert to the pending Section 2 (1) application if there is a prosecution.

CONSTITUTIONAL MATTER RAISED IN THE SUPREME COURT OF APPEAL DECISION :
I am advised and respectfully believe that the following constitutional matter is raised in the Supreme Court of Appeal decision :

(am) 
The Applicant’s right to dignity - Section 10 of the Constitution.

(an) 
The Applicant’s right to a fair trial - Section 35 of the Constitution.

(ao) 
The Applicant’s right of access to the Courts - Section 34 of the Constitution.

(ap) 
The Applicant’s right to enforce my rights to dignity and a fair trial - Section 38 of the Constitution.

I respectfully believe that it is plain from what I have stated above that the Applicant’s rights to both dignity and a fair trial are directly affected by the decision to issue the LOR.  In addition, in finding that he had no locus standi in judicio to oppose the LOR in the Durban High Court, or to appeal that decision, his right of access to the Courts in terms of Section 34 of the Constitution was directly affected, as was the right to enforce his rights under Section 38 of the Constitution.

THE INTERESTS OF JUSTICE :

I am advised and respectfully believe that this case raises important questions concerning, inter alia :
(aq) 
locus standi in judicio ; it denies on a blanket basis all persons standing to challenge an application for an LOR even where such application manifests wholesale disdain for constitutional rights and the Court clearly has no jurisdiction to issue it. The person targeted in and labelled criminal by the LOR must simply stand by and allow it even if the Court has no jurisdiction and now power in the instance to do so. 
(ar) 
the content, if any, of the rights of a person in the Applicant’s position apprised of the fact of an application under Section 2 (2) of the ICCM Act which application is directed against him ;

(as) 
the jurisdictional pre-requisites for the issuing of a Letter of Request under Section 2 (2) of the ICCM Act ;

(at) 
the interaction between Section 2 (1) and Section 2 (2) of the ICCM Act ;

(au) 
the conduct of the prosecution in firstly removing copies of documents seized from the jurisdiction of the Mauritian Courts, and, secondly, in allowing the matter to be struck from the Roll in consequence of its failure to proceed on the appointed date of commencement of the criminal trial, but nevertheless seeking to benefit as a result thereof by instituting proceedings in terms of Section 2 (2) of the ICCM Act ;

I respectfully believe that it is in the interests of justice that these questions be determined by this Court.

STATEMENT IN TERMS OF RULE 19 (3) (d) :
The Applicant has not applied and does not intend to apply for leave or special leave to appeal to any other Court.  

WHEREFORE I respectfully request an Order in terms of the Notice of Motion prefixed hereto.





___________________________
I CERTIFY THAT the Deponent has acknowledged that he knows and understands the contents of this Affidavit which was signed and sworn to before me at                                          on this     day of                 2007  under compliance with the Regulations contained in Government Notice No. R.1258 dated 21 July 1972 (as amended).





___________________________
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