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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case No.  CCT 91/07
In the matter between :
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First Applicant
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and

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS


                     First Respondent
INVESTIGATING DIRECTOR: 

DIRECTORATE OF SPECIAL OPERATIONS       Second Respondent
DIRECTOR OF PUBLIC PROSECUTIONS

(DURBAN AND COAST LOCAL DIVISION)            Third Respondent
_____________________________________________________________
APPLICANTS WRITTEN ARGUMENT IN TERMS OF THE DIRECTIONS OF THE CHIEF JUSTICE DATED 17 JANUARY 2008
_____________________________________________________________
INTRODUCTION
 AUTONUMLGL  \* Arabic   

The applicants apply for leave to appeal to this Court in terms of Rule 19 of the Rules of this Court against a decision of the Supreme Court of Appeal handed down on 8 November 2007 under Supreme Court of Appeal case number 639/06.

THE ISSUES
 AUTONUMLGL  \* Arabic   

The dispute between the parties which resulted in the judgment of the SCA relates to the requirements for the validity of a warrant of search and seizure in terms of Section 29(1) read with Section 29(5) of the National Prosecuting Authority Act 
 (“the NPA Act”), as well as the aspects of execution of such a warrant, if valid.
CONTENTS
 AUTONUMLGL  \* Arabic   

This written argument will address the following matters, in the sequential order in which they are set out below :
(a) The history of the matter :

(i) The investigation against the first applicant.
(ii) The decision not to prosecute the first applicant.
(iii) The Shaik trial.
(iv) The first applicant’s dismissal as Deputy President of the Republic of South Africa in June 2005.
(v) The issuing and execution of the search warrants.
(vi) The proceedings in the High Court (Durban and Coast Local Division, case number 14116/2005).
(vii) The criminal proceedings against the first applicant set down for hearing in the Pietermaritzburg High Court on 31 July 2006.
(viii) The proceedings in the Supreme Court of Appeal under SCA case number 639/06.
(b) The constitutional matter raised.
(c) The interests of justice :
(i) The applicants’ prospects of success on appeal.
(ii) The implications of the judgment of the Supreme Court of Appeal (SCA case number 639/06) :
(aa)
the requisites for a valid warrant of execution under Section 29(5) read with Section 29(1) of the NPA Act;
(bb)
search and seizure operations carried out at the offices of attorneys representing accused persons.
(iii) The state of the law in regard to search and seizure warrants : Powell
 or Zuma
?
(iv) Whether or not the constitutional matters raised are constitutional matters of substance.
(v) The public interest.
THE HISTORY OF THE MATTER
 AUTONUMLGL  \* Arabic   

The Investigation in terms of Section 28 of the NPA Act
On 6 November 2000 the Director of the then Investigating Directorate: Serious Economic Offences instituted a preparatory investigation in terms of Section 28(13) of the NPA Act.
.  The preparatory investigation is alleged to have related to allegations of corruption and/or fraud in connection with the acquisition of armaments at the Department of Defence.
  
 AUTONUMLGL  \* Arabic   

On 23 August 2001 the Investigating Director instituted an investigation in terms of Section 28(1)(a) of the NPA Act.
.  The terms of the investigation included the suspected commission of offences of fraud and/or corruption in contravention of the Corruption Act, 94 of 1992, or the attempted commission of those offences, arising out of the arms deal.

 AUTONUMLGL  \* Arabic   

On 22 October 2002 the investigation was extended to include the suspected commission of fraud and/or corruption in contravention of the Corruption Act, No. 94 of 1992, or the attempted commission of these offences arising out of :
(a) payments to or on behalf of or for the benefit of Jacob Zuma by Schabir Shaik and/or the Nkobi Group of Companies and/or the Thomson/Thales Group of Companies; and 

(b) the protection of, and/or wielding of influence for, and/or using public office to unduly benefit the private business interests of Schabir Shaik and/or the Nkobi Group of Companies and/or the Thomson/Thales Group of Companies by Jacob Zuma.

 AUTONUMLGL  \* Arabic   

On 8 August 2005 the investigation was extended to include the suspected commission or attempted commission of the following offences :
(a) fraud pertaining to declarations made by the first applicant to certain persons or entities in respect of benefits allegedly received from Mr Shaik and/or companies associated with Mr Shaik;
(b) contraventions of the Income Tax Act No. 58 of 1962 in respect of the allegedly fraudulent declarations by the first applicant.
  
 AUTONUMLGL  \* Arabic   

On 1 December 2006 the investigation was further extended to include racketeering and money-laundering in contravention of the Prevention of Organised Crime Act No. 121 of 1998, allegedly committed by the first applicant, Thint and persons associated with Nkobi.
.  (This in principle was not relevant to the issues herein).
 AUTONUMLGL  \* Arabic   

The decision not to prosecute the first applicant

In August 2003 the NPA decided not to prosecute the first applicant, despite the terms of the extension of the investigation on 22 October 2002.

 AUTONUMLGL  \* Arabic   

The Shaik Trial
The investigation (extended up to and including 22 October 2002) resulted in the prosecution of Mr Shaik and several of his companies in the Durban High Court on charges of corruption, fraud and money-laundering.
  The Shaik trial commenced on 11 October 2004 and was concluded when sentence was pronounced on 8 June 2005.  The accused were convicted, inter alia, of corruption in contravention of Section 1(1)(a) of the Corruption Act No. 94 of 1992 in respect of the following :
(a) payments made to the first applicant over a period of some 7 years between 1995 and 2002 (Count 1);
(b) Mr Shaik had been party to a request that Thint should pay an annual bribe to the first applicant in order to secure the first applicant’s protection against the official investigations concerning the arms deal and to secure the first applicant’s support for future Thint projects in South Africa (Count 3)
.
 AUTONUMLGL  \* Arabic   

On 8 June 2005 Mr Shaik was sentenced to imprisonment for an effective period of 15 years.  The corporate accused were sentenced to heavy fines.

 AUTONUMLGL  \* Arabic   

The first applicant’s dismissal as Deputy President of the Republic of South Africa
Shortly after the conviction of Mr Shaik, the President announced in Parliament in June 2005 that the first applicant was relieved of his duties as Deputy State President.

 AUTONUMLGL  \* Arabic   

On 20 June 2005 the NDPP announced the NPA’s decision to indict the first applicant on at least two counts of corruption in terms of the Corruption Act, 1992.
  He appeared in Court on these charges in June 2005.
 AUTONUMLGL  \* Arabic   

In June 2005 the first applicant engaged the second applicant in the second applicant’s professional capacity to act as the first applicant’s attorney.

 AUTONUMLGL  \* Arabic   

The issuing and execution of the search and seizure warrants
On 11 August 2005, three days after the extension of the investigation to include alleged offences of fraud and contraventions of the Income Tax Act by the first applicant, Mr du Plooy deposed to an affidavit in support of an application for the issue of several search and seizure warrants in respect of inter alia, various premises occupied or previously occupied by the first applicant, and the offices of the second applicant.

 AUTONUMLGL  \* Arabic   

On 12 August 2005 an application was made in Chambers in terms of Section 29(4) of the NPA Act.
 to Ngoepe JP in the Pretoria High Court, for the issue of the warrants sought in Mr du Plooy’s affidavit.  On the same day the learned Judge President authorised the issue of the majority of warrants sought after requiring a modification to the wording of the drafts submitted to him so that the offences which were the subject of the investigation were stated.

 AUTONUMLGL  \* Arabic   

On the morning of 18 August 2005 [at 06h30] the warrants authorised by Ngoepe JP were executed simultaneously at premises throughout the country by some 250 members of the Directorate of Special Operations of the National Prosecuting Authority and others and approximately 93 000 documents were seized.

 AUTONUMLGL  \* Arabic   

On 26 August 2005 Ms J Mahomed, an attorney practising in Gauteng who had acted as the legal advisor and representative of the first applicant, instituted proceedings in the Johannesburg High Court for an order setting aside two of the warrants authorised by Ngoepe JP, declaring the searches and seizures carried out at her home and offices in execution of the warrants to be unlawful and directing, inter alia that all her property seized under the warrants be returned.  On 9 September 2005 Hussain J granted Ms Mahomed the relief she sought.  [See Mahomed v National Directorate of Public Prosecutions & Others 2006 (1) S.A. CR 495 (W)].  The NDPP appealed against the judgment of Hussain J to the SCA.  The appeal was unsuccessful on the merits, but a preservation order was made in respect of the documents seized.
THE PROCEEDINGS IN THE HIGH COURT
 AUTONUMLGL  \* Arabic   

On 6 October 2005 the applicants launched an application in the High Court (Durban and Coast Local Division) under case number 14116/05 seeking to set aside 7 of the warrants authorised by Ngoepe JP.  The attacks on two of the warrants became moot (the invalidity of one of those warrants was conceded on grounds which are not relevant to this appeal) and no order was made in respect of them.

 AUTONUMLGL  \* Arabic   

On 15 February 2006 Hurt J declared the remaining 5 warrants invalid and that the searches and seizures carried out in execution of the warrants were unlawful.  Hurt J further ordered the respondents to return, forthwith, all items seized and removed from the respective premises, together with all copies of such items which the respondents, or their agents, may have made while the items were in their possession, irrespective of the means by which such copies were made or taken.  The respondents were ordered to pay the applicants costs, such costs to include the costs occasioned by the employment of 3 Counsel.

THE CRIMINAL PROCEEDINGS AGAINST THE FIRST APPLICANT
 AUTONUMLGL  \* Arabic   

The criminal proceedings against the first applicant, which had commenced in June 2005, were set down for trial in the High Court (Natal Provincial Division) on 31 July 2006.  The State applied for a postponement.  The application was opposed and the first applicant launched a counter-application for a permanent stay of prosecution.  On 5 September 2006 the Trial Judge, Msimang J, ruled that he would deal first with the State’s application for a postponement of the criminal trial and, only if it became necessary to do so, with the first applicant’s counter-application for a permanent stay.  On 20 September 2006 Msimang J handed down judgment refusing the State’s application for a postponement.  The State indicated that it was not ready to proceed to trial and Msimang J struck the matter from the roll.
  In the circumstances, it was unnecessary for Msimang J to deal with the permanent stay application.
 AUTONUMLGL  \* Arabic   

On 28 December 2007, after this application for leave to appeal against the SCA decision was launched, the State re-indicted the first applicant.

THE PROCEEDINGS IN THE SCA
 AUTONUMLGL  \* Arabic   

On 3 November 2006, after the criminal trial had been struck off the roll, the NDPP was granted leave to appeal against the judgment of Hurt J in the Durban and Coast Local Division.  The application for leave to appeal was not opposed, by agreement between the parties.

 AUTONUMLGL  \* Arabic   

On 8 November 2007 the SCA upheld the appeal with costs, set aside the order of Hurt J in the DCLD and substituted that order with an order dismissing the application with costs.  In both the proceedings in the Court a quo and the SCA the costs were ordered to include the costs of two Counsel.
  The applicants apply to this Court for leave to appeal against the judgment of the SCA.
THE TEST IN APPLICATIONS FOR LEAVE TO APPEAL
 AUTONUMLGL  \* Arabic   

This Court will employ its discretion to grant leave to appeal when the applicants for leave raise a constitutional issue and when granting leave to appeal is in the interests of justice.

CONSTITUTIONAL MATTER
 AUTONUMLGL  \* Arabic   

The first question that arises is whether the applicants raise a constitutional matter.  A constitutional matter is an issue which involves the interpretation, protection or enforcement of the Constitution.

 AUTONUMLGL  \* Arabic   

We respectfully submit that this application raises constitutional issues of substance.
 AUTONUMLGL  \* Arabic   

Section 179 of the Constitution provides for a single national prosecuting authority headed by a National Director of Public Prosecutions who must determine prosecution policy, and issue policy directives, which must be observed in the prosecution process.
  Section 179(4) requires that national legislation must ensure that the prosecuting authority exercises its functions without fear, favour or prejudice.  Section 179(7) provides that all matters concerning the prosecuting authority, not specifically provided for in Section 179 of the Constitution, must be determined by national legislation.  
 AUTONUMLGL  \* Arabic   

Therefore, the NPA Act comprises the legislative framework that gives practical effect to constitutional requirements concerning the National Prosecuting Authority and, more importantly, the powers that the National Prosecuting Authority may exercise.  
 AUTONUMLGL  \* Arabic   

The applicants complain that the terms of the warrants issued under Section 29(5) read with Section 29(1) of the NPA Act, the execution of those warrants, and the conduct of officials employed by the National Prosecuting Authority pursuant to the execution of those warrants, infringe their :
(a) right to privacy – Section 14 of the Constitution;

(b) right to dignity – Section 10 of the Constitution;
(c) right to property – Section 25 of the Constitution;
(d) the first applicant’s right to a fair trial, as an accused person at the time at which the warrants were executed – Section 35 of the Constitution.

 AUTONUMLGL  \* Arabic   

The Right to Privacy – Section 14
Section 14 of the Constitution provides as follows :
“Everyone has the right to privacy, which includes the right not to have – 

(a) their person or home searched;
(b) their property searched;

(c) their possessions seized; or

(d) the privacy of their communications infringed.”

 AUTONUMLGL  \* Arabic   

In Mistry v Interim Medical & Dental Council of South Africa 1998 (4) S.A. 1127 (CC), Sachs J said the following :
“In Bernstein & Others v Bester & Others NNO [1996] (2) S.A. 751 (CC) at [67]] Ackermann J posited a continuum of privacy rights which may be regarded as starting with a wholly inviolable inner self, moving to a relatively impervious sanctum of the home and personal life and ending in a public realm where privacy would only remotely be implicated.”

 AUTONUMLGL  \* Arabic   

The Investigating Directorate:SEO v Hyundai Motor Distributors 2001 (1) S.A. 545 (CC) at [16], Langa DP (as he then was) said the following in relation to the right of privacy dealt with in Bernstein (supra) :
“The right, however, does not relate solely to the individual within his or her intimate space.  Ackermann J did not state in the above passage [referring to Bernstein at 77] that when we move beyond this established ‘intimate core’, we no longer retain a right to privacy in the social capacities in which we act.  Thus, when people are in their offices, in their cars or on mobile telephones, they still retain a right to be left alone by the State unless certain conditions are satisfied.  Wherever a person has the ability to decide what he or she wishes to disclose to the public and the expectation that such a decision would be respected is reasonable, the right to privacy will come into play.” 
 AUTONUMLGL  \* Arabic   

In Magajane
 this Court approached the enquiry into whether or not a right to privacy was affected in that case by setting the threshold enquiry by reference to the concentric circles or what Sachs J in Mistry (referring to Bernstein) called a continuum of privacy.
 AUTONUMLGL  \* Arabic   

In casu, we submit that the searches of the first applicant’s homes intruded directly into the “relatively impervious sanctum of the home and personal life”.  In the case of the second applicant, a practising attorney acting for the first applicant, we submit that the second applicant, on the test enunciated in Hyundai (supra) certainly had the ability to decide what he wished to disclose to the public, and the expectation that such a decision would be respected must be regarded as reasonable.  In the circumstances, we submit that the second applicant’s privacy was also threatened by the warrant in the terms of its issue.  In the case of both the first and the second applicants, the privacy of their communications was infringed.  Insofar as the second applicant is concerned, not only was the privacy of any communications between him and the first applicant rendered liable to infringement, the privacy of communications between the second applicant and all his other clients was likewise was rendered liable to infringement by the searches as authorized.
 AUTONUMLGL  \* Arabic   

There is no suggestion in the papers that there was anything public, closely regulated or potentially hazardous to the public in any of the premises searched.  There was therefore no reason to attenuate the first applicant’s expectation of privacy of his home and other residential premises, and, in the case of the second applicant, his offices and private privileged communications between the second applicant and his clients.
  It is true that both Mistry and Magajane were concerned with warrantless “inspections” by officials under regulatory legislation, but we respectfully submit that the inter-position of a warrant in the terms in which the warrants were issued in the present case, constitutes no safeguard against the invasion of privacy complained of by the applicants.
  
 AUTONUMLGL  \* Arabic   

In the circumstances, we submit that there can be no doubt that both the first and second applicants’ rights to privacy were affected by the issue and execution of the warrants.  We submit, in the circumstances, that constitutional matters (and constitutional matters of substance) are therefore raised in this application.  We submit that this conclusion is consonant with the decision of this Court in Hyundai (supra) where this Court held at [9] :
“It was common cause, and rightly so in my view, that when the officials of the State exercise the Section 29 powers of search and seizure, the right to privacy which is guaranteed under Section 14 of the Constitution is implicated.  ….” 
 AUTONUMLGL  \* Arabic   

The Right to Dignity : Section 10
Section 10 of the Constitution provides that everyone has inherent dignity and the right to have their dignity respected and protected.  The terms of the warrants of which the applicants complain are succinctly captured in the affidavit which served before Hurt J of the team leader of the NDPP’s search party at the first applicant’s home at 8/10 Epping Road, Forest Town, Johannesburg :
“Searches are of necessity invasive.  We were obliged to search every room, cupboard and document.”

 AUTONUMLGL  \* Arabic   

The first applicant’s residential premises at 605 Killarney Wilds, Johannesburg were occupied by two of the first applicant’s sons, his daughter and his daughter-in-law.  The search party found at the premises a diary which belonged to one of the first applicant’s sons (Mxilisi) late mother and had the name “J.Zuma” inscribed on it.  Mxilisi Zuma informed the person in charge of the search party, one B Bok, that it was Mxilisi’s late mother’s diary.  Bok did not dispute any of these averments in his affidavit before Hurt J, but stated that the diary was seized in accordance with paragraph 5 of annexure A to the search warrant.
  We submit that the authorisation to seize an article of such plain sentimental value, which on the face of it has nothing to do with the investigation, is a direct and gross violation of both privacy and dignity.
 AUTONUMLGL  \* Arabic   

The Right to Property : Section 25
We submit that authority was given in terms of the warrants to seize documents which had a bearing, or might have a bearing, on the investigation in question.  The investigation was nowhere even remotely described in the warrants.  Save for a generic label attached to the offences which Ngoepe J required to be stated on the faces of the warrants, no details as to nature, period or any other features were given.  In the circumstances, the applicants submit that the warrants allow a general ransacking of the premises targeted.  To make matters worse, it was abundantly clear, in casu, that neither the searchers nor the searched had any inkling as to what could and should be searched for and what could be seized pursuant to the warrants.

 AUTONUMLGL  \* Arabic   

We respectfully submit that in effect, the applicants were rendered liable to arbitrary deprivation of property, which deprivation is clearly linked to the invasion of the right to privacy. 
 AUTONUMLGL  \* Arabic   

The Right to a Fair Trial : Section 35
Section 35(3) of the Constitution provides that every accused person has a right to a fair trial, which includes the right, inter alia :
(a) to have adequate time and facilities to prepare a defence
;
(b) to choose, and be represented by, a legal practitioner, and to be informed of this right promptly;

(c) to be presumed innocent, to remain silent, and not to testify during the proceedings;

(d) to adduce and challenge evidence;

(e) not to be compelled to give self-incriminating evidence.

 AUTONUMLGL  \* Arabic   

The first applicant was an accused person at the time at which the warrants were applied for, issued and executed.  He had been charged in June 2005.  The issue of a right to a fair trial is by no means moot because, subsequent to the launching of this application for leave to appeal, he was re-indicted on 28 December 2007 and, in any event, the applicants make the point in their founding affidavit that it is vital that they know whether a repeat of the process of 18 August 2005 is on the cards.  It is vital because preparation at the practical level will be affected by this.  Any request by the second applicant to the first applicant to read parts of the evidence in Shaik and parts of the judgment therein and make notes of his responses, for the purpose of providing instructions to his legal representatives, will have to be avoided because his notes (and his representatives apparently) may be susceptible to search and seizure operations.

 AUTONUMLGL  \* Arabic   

We submit that any reasonable interpretation of paragraphs 9 to 11 of the warrants must lead to the conclusion that what was being sought were details of the first applicant’s possible defences.
.  
 AUTONUMLGL  \* Arabic   

The issuing and execution of a search and seizure warrant against the first applicant’s attorney, engaged for the purpose of representing him in criminal proceedings in which the first applicant was the accused, is a particularly serious matter because it raises the distinct and realistic possibility that there may be an infraction of attorney/client privilege.  This aspect of the matter is dealt with in greater detail below when we deal with the interests of justice.  We respectfully submit that it raises a very real and substantial constitutional issue concerning the first applicant’s right to a fair trial.
 AUTONUMLGL  \* Arabic   

Legality
The principle of legality underlies the Constitution, sets limits to all public power, and scrutinises its exercise for conformity with those limits.

 AUTONUMLGL  \* Arabic   

We respectfully submit that the application for, issuing and execution of the warrants in question involve the exercise of public power and that those public powers fall to be scrutinised to determine whether or not they conform to the limits of public power which may validly be exercised.  These are constitutional matters.
  As stated in AAA Investments (Pty) Ltd v Micro Finance Regulatory Council and Another 2007 (1) SA 343 (CC) “The exercise of public power is always subject to constitutional control and to the rule of law …” [par 29].  The approach in Fraser v ABSA Bank Ltd (National Director of Public Prosecutions as Amicus Curiae) 2007 (3) SA 484 (CC)  par 36 – 38 which calls for a wide construction of constitutional issues also supports this.  It is submitted that the present matter qualifies under at least categories (b), (c), (d), (e) and (f). (See also par 39 – 46). 
 AUTONUMLGL  \* Arabic   

In all the circumstances, we respectfully submit that this application raises constitutional matters.  Indeed the choice of approaches and differences in the SCA was very much informed by what approach gives better effect to Constitutional values.  In short, the contention is that the requirements for a valid warrant could have potentially far reaching and abusive consequences if not interpreted in accordance with the Constitution and in a manner which promotes the spirit of Section 39(2) and that the Majority in the SCA, with respect, failed to do so.
THE INTERESTS OF JUSTICE
 AUTONUMLGL  \* Arabic   

This Court determines whether it is in the interests of justice to grant leave to appeal through a careful and balanced weighing up of all relevant factors.

 AUTONUMLGL  \* Arabic   

Guiding principles for determining the interests of justice have been established by this Court in a string of cases.  Relevant factors include the importance of the determination of the constitutional issue, the question of whether the matter has been considered by the SCA, the nature of the order appealed against and the prospects of success.  It is clear, though, that not one of the factors is necessarily determinative on its own.
  We respectfully submit that the test employed by this Court is a flexible one which takes into account case-specific factors but is informed by the broad requirement of whether by hearing the case the interests of justice will be advanced.

 AUTONUMLGL  \* Arabic   

We submit that the following factors inform the decision as to whether or not leave to appeal should be granted :
(a) the prospects of success;
(b) the implications of the judgment of the SCA in relation to :
(i) the requisites for a valid search and seizure warrant under Section 29(5) of the NPA Act;

(ii) the circumstances in which a warrant to search an attorney’s offices, on the basis that that attorney is representing his or her client who is accused of an offence, or who is under investigation by the prosecution authorities or other law enforcement agency, may be issued, and the requirements for, and the requisite safeguards that must be incorporated in, such a warrant;
(iii) the current state of the law in regard to search and seizures warrants under Section 29(5) of the NPA Act : Powell or Zuma?;

(c) whether or not the constitutional matters raised are matters of substance;
(d) the public interest.
THE PROSPECTS OF SUCCESS
 AUTONUMLGL  \* Arabic   

We respectfully submit that the test is whether or not the applicants have a reasonable prospect of success on appeal.  We also submit that this factor is a particularly important one.  If there is for example a strong likelihood that the Court below is wrong, it can hardly be in the absence of extra-ordinary circumstances in the interests of justice for that decision to be left undisturbed. 
 AUTONUMLGL  \* Arabic   

We respectfully submit that the applicants have a reasonable prospect of success, for the reasons we set out below.  At the outset, we respectfully submit that it should not be lost sight of that the contentious nature of the issues in dispute is demonstrated by the outcome of the judicial process thus far : the Court of first instance and two Judges of appeal found for the applicants – three Judges of appeal found for the respondents.  Indeed, after the applicants had succeeded in the Court of first instance, it was agreed between the parties that leave to appeal on the fundamental issues, sought by the respondents, would not be opposed.  The outcome in the SCA has simply demonstrated that the issues are contentious and issues of principle, affecting especially sub-sections 29(1), 29(5) and 29(11) which owe their current format very much to constitutional concerns (Hyundai supra par 39).  We respectfully submit that it is thus clear that there are reasonable prospects of success on appeal
.  Considerable portions of the Application papers before the Court were devoted to essentially argument to demonstrate such prospects. Given that no direction to argue the actual merits was given and to avoid repetition, these portions have not physically been repeated herein but will be referred to and advanced as argument. 
 AUTONUMLGL  \* Arabic   

We respectfully submit that the applicants have reasonable prospects of success on at least the following grounds :
(a) First Ground : Overbreath / Lack of Reasonable Particularity
We submit that the terms of the search warrants were too broad, to an extent that rendered the search warrants fatally defective.  Two aspects are relied upon.  The warrants, on a reading thereof, do not convey to the reader what may be searched for and seized.  The warrants may just as well have stated : search for and seize whatever you think fit given the labels of the offences.  Secondly, some of the documents sought, if an exigible content is given to the warrants with reference to extraneous sources, are simply improperly included.

(b) Second Ground : Privilege
Section 29(11) of the NPA Act.  There are several aspects to this ground, all arising ultimately out of the first applicant’s right to the protection of privileged information, and the provisions of Section 29(11) of the NPA Act:
(i) Special precautions and provisions ought to have been made to properly safeguard such privilege as must have been foreseen might attach to documents or materials which the warrants authorised the prosecuting authorities to search for and seize.
(ii) The provisions of Section 29(11) of the NPA Act should have been embodied in the warrants themselves, or the warrants should have contained a provision that required the persons carrying out the search warrants to draw to the attention of the owner or person in charge of the premises to be searched, and to explain, the provisions of Section 29(11) of the NPA Act, prior to entry of those premises.  The warrants did not do so, and the applicants submit that that omission flows directly from the respondents’ failure to disclose certain material facts to Ngoepe JP who issued the warrants ex parte.
(iii) In addition, the applicants complain of the respondents’ conduct in and after the execution of the warrants.  In the latter regard, the prosecuting authorities, in the face of requests that documents seized during the searches on 18 August 2005 be sealed and lodged with the Registrar, and in the face of an express (albeit obscurely worded) assertion that the documents seized from the second applicant’s offices on 18 August 2005 were privileged, declined such requests and proceeded to examine the items seized and removed under the warrants.  The applicants submit that the conduct of the prosecuting authorities in this regard rendered the execution of the warrants unlawful and that the warrants should be declared null and void and of no force or effect on that ground alone.
(c) Third Ground : The Jurisdictional Pre-Requisite under Section 29(5)(c) of the NPA Act : The need for a warrant in terms of Section 29
The applicants respectfully submit that the warrants should have been set aside on the grounds that the application under which the warrants were issued failed to establish the necessary jurisdictional pre-requisite under Section 29(5)(c) of the NPA Act which requires that the need, in regard to the investigation, for a search and seizure in terms of Section 29 of the NPA Act must be established to the judicial officer issuing the warrant.  
(d) Fourth Ground : Abuse of Process
Part of the warrant was aimed at eliciting information which on the face of it goes to the defence of the Applicant. Since the Applicant was already an accused at that stage, there was no justifiable reason to seek this information.  (This found favour with Hurt J).
 AUTONUMLGL  \* Arabic   

The applicants have elaborated on these grounds in the applicants founding affidavit.  We do not burden this Court by a repetition of the arguments advanced by the applicants in their founding affidavit.  The arguments are to be found at Volume 11, page 946, paragraph 52 to page 1010, line 10.
THE IMPLICATIONS OF THE JUDGMENT OF THE SUPREME COURT OF APPEAL
 AUTONUMLGL  \* Arabic   

The applicants have addressed in some detail those aspects of the judgment of the Supreme Court of Appeal which they seek leave to attack on appeal before this Court.  The applicants contentions are set out in the second applicant’s founding affidavit at Volume 11, page 1010, paragraph 114 to page 1026, paragraph 141.
 AUTONUMLGL  \* Arabic  
The Requirements that a warrant under Section 29(5) of the NPA Act must meet
We submit that the majority judgment in the SCA was to the following effect :  warrants themselves need have no intelligible content.  It does not matter whether they are intelligible or not to the searchers or the searched.  The only test as to validity is an ex post facto one.  When in the fullness of time a search and seizure is challenged (if it is challenged) the question is this – can the Court hearing the challenge determine from an analysis of the application for the warrant as a whole, read with the warrant itself, what documents may be searched for and seized?  
 AUTONUMLGL  \* Arabic   

The minority judgment in the SCA was to the effect that the warrant itself (and its incorporated annexures) must give a clear guide to searcher and searched as to what may permissibly be searched and seized.  We respectfully submit that the minority judgment is correct.  It finds support in the case law of this and other countries and is in consonance with the decision of the SCA in Powell
  We adopt the Minority’s reasoning and state that therein alone lies strong prospects of success. 
 AUTONUMLGL  \* Arabic   

The approach of this Court is to consider relevant foreign jurisprudence on the constitutional standards in issue.
  
 AUTONUMLGL  \* Arabic   

The fourth amendment of the United States Constitution provides as follows:
“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
  
 AUTONUMLGL  \* Arabic   

We submit that the approach of the majority judgment in the SCA is such as to eschew even the letter of the Constitution of the United States, let alone the spirit.
 AUTONUMLGL  \* Arabic   

Section 8 of the Canadian Charter of Rights and Freedoms provides that everyone has the right to be secure against unreasonable search or seizure.  Section 1 states that the Charter guarantees the rights and freedoms set out in it, subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

 AUTONUMLGL  \* Arabic   

In Magajane (supra) this Court referred to the judgment of the Supreme Court of Canada in Hunter v Southam Inc. [1984] 2 SCR 145 where the Court articulated the nature of the interests protected by Section 8, the standard of reasonableness under that Section and the importance of a warrant in the protection of privacy interests.  In Comité Paritaire de L’Industrie de la Chemise v Potash [1994] 2 SCR 406 at 417g to 418a, la Forest J held that Section 8 of the Canadian Charter, which guarantees protection against unreasonable search and seizure, must be construed to carry out its purpose.  La Forest J held that in Hunter the Supreme Court of Canada noted that the purpose of Section 8 was to protect the individual’s reasonable expectations of privacy from unjustified State intrusion.  The case before la Forest J involved an “inspection” of premises which, despite its less invasive nature, was held to be unquestionably an “intrusion”.  However, it was recognised that the scope of the constitutional guarantee may vary depending on whether a search or an inspection is involved.

 AUTONUMLGL  \* Arabic   

We submit that similar considerations apply to Section 14 of our Constitution.  It must be construed according to its purpose.

 AUTONUMLGL  \* Arabic   

We submit that the plain purpose of Section 14 of the Constitution is to protect the privacy of one’s person, home and communications.  
 AUTONUMLGL  \* Arabic   

As was said in Park-Ross v Director: Office for Serious Economic Offences
 :
“… One must, I think, be mindful of what that acknowledged constitutional lawyer, Dickson J, said in Hunter v Southam (supra) at 106 (CCC), namely that ‘an assessment of the constitutionality of a search or seizure, or of a statute authorising the search or seizure, must focus on its “reasonable” or “unreasonable” impact on the subject of the search or the seizure, and not simply on its rationality in furthering some valid Government objective.”
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We respectfully submit that the majority judgment focuses on the rationality requirement in furthering a valid Government objective (in this case the investigation and prosecution of crime), but completely loses sight of the reasonableness requirement insofar as the impact on the rights to privacy, dignity and a fair trial of the person searched is concerned.  We respectfully submit that, in this sense, the majority judgment in the SCA is flawed by its failure to take account of the principle that a balance must be struck between competing rights, and one right must not be allowed to dominate over another.
  In this case, the right and duty of the State to investigate and prosecute criminal offences dominates, for the majority of the SCA, the individual’s right to privacy, dignity and a fair trial.
 AUTONUMLGL  \* Arabic   

The applicants make the case in their founding affidavit in this application for leave to appeal that it was abundantly clear that the searches and the searched had no inkling as to what could and should be searched for and what could be seized pursuant to the warrants.
  It seems quite clear that the SCA indeed accepted in both judgments that a reading of the warrant does not convey such information. Hence the finding of the Majority that the warrant does not have to sufficiently particularize that – a quite unnecessary finding if the warrant’s description sufficed. 
 AUTONUMLGL  \* Arabic   

We submit that there are a number of sound reasons based on the rule of law and of the protection of constitutional rights of privacy, fair trial and dignity, which imperatively call for the warrant to inform the searcher and the searched of the proper parameters of the search and seizure authorised :
(a) Legislation must convey clearly to the persons affected thereby what their rights and obligations are so that they can conduct themselves accordingly.(See Hyundai par 24).  This is an aspect of the rule of law frequently emphasised by this Court and a constitutional value in itself which require no further justification.  The issue of a warrant by the Judge/Magistrate is effectively ad hoc lawmaking.  The same principle must and does apply.  The requirement that Court orders must be clear, unambiguous and capable of execution within such parameters, is well established.  The need for the citizen to know what it is that he is to obey, is clearly recognised in the jurisprudence.
  Clearly, a warrant with no intelligible content does not meet this requirement.
(b) Prevention is better than cure in respect of especially rights such as privacy and dignity..  (Compare Hunter v Southham 1984 11 DLR (4th) 641 – 653 SCC).  A requirement that a warrant itself clearly spells out what may be searched for and seized :
(i) allows the searched to hand over the article or document in question, for example an original contract or a consignment of documents (compare the consignment taken from the second applicant’s offices which was all that was really wanted in the execution and indeed the Mahomed situation), and so prevent a search of all other documents (in the case of the second applicant, a search of his offices);
(ii) allows the searched to launch an immediate application to stop an improper search (compare Pretoria Portland Cement Company Ltd & Another v Competition Commission & Others 2003 (2) S.A. 385 (SCA)) – even prior to seizure or to minimize the period of seizure (In this way there is also an impact on the rights of access to Court – Section 34 of the Constitution); 
(iii) allows the searched to legitimately refuse search or seizure beyond that covered by the authority (for example, if what is found is all that is covered by the warrant, to refuse, say, to open his safe).
 AUTONUMLGL  \* Arabic   

A circumscribed warrant as the sole source of the limits of the authority further leads to greater certainty and precision.  What is in the application is what the applicant sought, the authority extends to the parameters established by the issuing officer.  The more his order is to be interpreted as a stand alone authority, the less room for divergent interpretations. 

 AUTONUM  \* Arabic  
In support of the proposition that both the searcher and the searched must be able to glean from a reading of the warrant what is being sought and may be seized, we also refer to the following dictum in Gillis v Breton et al 2 CRR (1983) 369 (Quebec Superior court) 378:

“The law has not changed since I wrote the following observations in entre Communautaire Juridique de Montréal v. Mierzwinski; Landry (third party), [1978] C.S. 792 at 800, affirmed by the Court of Appeal at 16 C.R. (3d) 188 [affirmed 1 C.R.R. 318, 28C.R. (3d) 289, 44 N.R. 462, sub nom. Descôteaux et al. v. Mierzwinski; A. – G. Que. et. Al. (intervenor); Landry et al. (third parties), S.C.C., referring to Re Alder et al. and The Queen (1978), 37 C.C.C. (2d) 234; Re PSI Mind Development Institute Ltd et al. and The Queen (1977), 37 C.C.C. (2d) 263, and Abou-Assale et al. v. Bourdon et al. (1978). 1 C.R. (3d) 213:

It is clear that a search warrant, which is in some respects an exception to the principle that the home is inviolable, must be interpreted restrictively and cannot be regarded as a blank cheque issued to the police officer executing it to take whatever he sees fit, at random, in such searches and seizures. In my view a search warrant must indicate with sufficient accuracy the nature and identity of the document sought, so that both the person conducting the seizure and the person whose premises are being searched can know from reading the warrant what is being sought and may be seized. This duty is all the more necessary when a search warrant authorizes the search of a lawyer’s chambers and the seizure of certain documents not subject to solicitor-client privilege. 

In order to determine whether the items sought are mentioned with sufficient accuracy both in terms of their nature and their specific identity, reference will be had to their description in the warrant and the statement of the offence of which they may provide evidence ,as Brossard J., then a judge of the Court of Appeal, noted in R. V. Trottier et al., Ex p. McLaughlin, supra, at p.326.

However, does this mean that a general description of the items sought is always rectified by the description of the offence of which they may provide evidence? I do not think so. 

It will not suffice to indicate that the items or documents sought relate to a fraud rather than to sedition or a conspiracy in restraint of trade; they must be further identified, mentioning dates if they are dated or any other characteristics such as numbers or amounts – in short, anything which can link the item or document to the offence for which the warrant was issued. Thus, a police offer executing a warrant will not have a blank cheque to consult or read everything he lays his hands on, which may seem to belong to the class of documents sought, such as cheques, balance sheets, bank accounts, bankbooks, receipts and so on, in order to decide whether to seize them. The exercise of such a discretionary power is not within his authority and a justice cannot delegate it to him. The execution of a search warrant also cannot be an opportunity for casting aside all discretion regarding the documents of the individual in whose premises the search is being made.”

 AUTONUM  \* Arabic  
See also Regina v Guiller et al 25 CRR at p285 citing with approval the dictum: “There is a clear and important social value in avoidance of arbitrary searches and unlawful searches” and stating further: “However, where the offence is not described with sufficient particularity (in the warrant) to enable the officer to relate the items sought to the offence under investigation then the search becomes an unwarranted general search, referred to in some of the cases as a “fishing expedition”. 
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It is implicit in this judgment that the warrant must contain this description-
290
“For example, in the present case because no reference is made on the face of the warrant to any specific letters nor to the identity of the alleged conspirators, nor to the duration and scope of the alleged conspirators, how was the officer or justice to know whether a letter from A. to B. written in London, England, on February 9, 1977, fell within the ambit of the search? Nothing would have prevented particularizing the offences as on January 24, 1984, the investigation had been completed and arrests were being made.”
(In this instance the Accused had already been charged).

 AUTONUM  \* Arabic  
The Majority’s conclusion that the requirement that the warrant should in itself spell out to the searcher and the searched what may be searched for and if found, seized, does not appear from the wording of Section 29, is further only correct in that it does not appear therein in expressly articulated words. It is submitted that on a proper reading of Section 29 it is clearly implied therein.
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Searches are authorised, inter alia, in relation to premises – it allows the search of premises in order to seize certain articles. Section 29(9)(a) requires in imperative terms that prior to search and seizure, any person executing a warrant shall give a copy thereof to the person in control of the premises to be searched (if such person is not present, it must be affixed to a prominent place on the premises). He must similarly on request provide particulars of his authority to execute the warrant.

 AUTONUM  \* Arabic  
What is the purpose of this? It is clearly so that the person in control of the premises can know if the invasion of the Constitutional right of privacy which is about to take place has been legitimised and to how far the legitimisation goes. He is indeed the first line of defence in preventing unauthorised searches and seizures. That speaks for itself.
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Similarly, Section 29(1)(b) allows those executing the warrant to question the owner or person in charge of the premises about any object (document) found which might have a bearing on the investigation.  Section 29(1)(c) effectively grants the same powers of obtaining information from any person suspected of having knowledge of any document which might have a bearing on the investigation (See also Section 29(1)(a)).
Section 29(12) provides that:-

Any person who- 

(a)
obstructs or hinders the Investigating Director or any other person in the performance of his or her functions in terms of this section; 
(b)
when he or she is asked in terms of subsection (1) for information or an explanation relating to a matter within his or her knowledge, refuses or fails to give that information or explanation or gives information or an explanation which is false or misleading, knowing it to be false or misleading, 

shall be guilty of an offence.”
 AUTONUM  \* Arabic  
Such an offence carries as punishment a fine or imprisonment up to 15 years (Section 41(2)).  A person confronted for information under Section 29 is clearly entitled to refuse to answer any questions about documents etc which do not qualify under the “might have a bearing” requirement. His right of silence and right to privacy has already been whittled down by Section 29(4) which effectively removes the privilege against self-incrimination. The narrow vestiges of the rights of silence and privacy are, however, meaningless if the person being questioned cannot deduce from the warrant itself what the parameters of the legitimate questioning might be. Search and seizure operations have a certain here and now quality about them – all Section 29 contemplates that should be given to the searched is the warrant; that is what those executing the warrant must have with them in terms of the Section – that is what they have to justify the legitimacy of their search, and what those confronted by it have to guide their conduct. A right (to resist search, seizure or interrogation) which has no exigible content and of which the holder has no knowledge in principle and practice, is no right at all.

 AUTONUM  \* Arabic  
It is with respect clear that the parameters of authorised intrusion must be in the warrant itself – the provisions of the NPAA require a copy of the warrant to be shown to the searched. What the Majority contends for is that the warrant only serves to communicate to the searched that the searchers can seize and remove whatever they see fit – there is nothing he can do about it and hence he need not be told what the Court permitted the searchers to do. A warrant is a document framed by the Court in terms of which it finally determines to authorise the invasion of the Constitutional right of privacy of all potentially affected by it, to the extent of the limitation so spelt out. It is intended to be shown to the searched – Section 29 requires that. Why should he not be told therein what the limits of the invasion he has had to endure, are?

 AUTONUM  \* Arabic  
The Majority asserts that the searchers would have known the ambit of the search and seizure permitted from reading the application. There is no suggestion in the papers that they ever did this; certainly no copy of the application papers were at any of the premises. Legal certainty is further hardly advanced by requiring the searchers to peruse and interpret the application papers.  Nor is order served by the searched reading through the application papers prior to the search. 
 AUTONUM  \* Arabic  
Such a requirement also largely obviates a sifting through application papers and carefully extracting the parameters of search and seizure from contextual crevices therein.

 AUTONUM  \* Arabic  
In respect of the majority judgment we submit that the decision in the House of Lords is a very tenuous peg on which to hang the matter or indeed in South African Jurisprudence.
 AUTONUM  \* Arabic  
It is submitted that the majority judgment in the SCA ignored aspects of the reasoning which led to the result in Rossminister Ltd which are clearly wholly inapplicable in the South African context. 

(a) The House of Lords effectively held that they were bound by the literal wording of the section in terms of which the search and entry took place (however much some of them regretted the outcome e.g “Although it is not made necessary by the section, I think that it is most desirable that a warrant issued under this section should make it clear that the statutory conditions precedent to the issue of a valid warrant have been complied with, and also that the warrant should state accurately what it authorises to be done.”

“The relevance of Entick v Carrington is that it recognises that, where the justification for what would otherwise be a trespass is a statute, the judge must look to the statute. Today that means looking to the legislative purpose of the enactment as well as the words and context of the specific provision.” P103.

There was no general law or other provision which allowed the Law Lords to temper the literal wording of the statute in terms of which the warrant was issued (“I am unable, therefore, to escape the conclusion, that adherence to the statutory formulation (in the warrant) is sufficient”) Lord Wilberforce p84. Legislation reigns supreme – Parliament states the law, there is no constitutional yardstick.

The position is wholly different in our law. If nothing else does so, the provisions of Section 2 of the Constitution and Section 39 expressly provide the basis for the Court to temper the literal terms of the statute. (Even a literal approach may yield a different result to what the SCA majority arrived at. The defined meanings of investigation and specified offence are obviously what are referred to in the warrant – the actual investigations and specified offences must be written into the warrant).

(b) The warrant in Rossminster did not allow seizure on the searched premises (“My Lords, I do not find myself able to agree. The section does not require the warrant to state what criminal offence or offences are suspected. Officers of the Board when making their searches and deciding what to seize, act in accordance with the instructions they have received and do not rely on the terms of the warrant for guidance. The warrant does not authorise seizure or say what may be seized. It is sub-s (3) that does that”  - Viscount Dilhorne p88); it related and could only relate to search and entry. Seizure was thus not susceptible to judicial control vis-à-vis the warrant

“The only warrant required by the statute is one authorising entry and search. Clearly it must specify the premises to be entered and searched. But that is the limit of the authority given by the warrant. The judge’s warrant is not the authority for seizing and removing things found on the premises. That power is conferred by the statute, ie sub-s (3). As the Divisional Court well said, the warrant is only the key of the door, it does not confer the power to seize and remove, although, until and unless it opens the door, the power to seize and remove does not arise.”   P102.
The South African Constitutional dispensation calls for the issuing judicial officer to exercise a discretion in issuing the warrant in the terms he did; that indeed is arguably the most important part of his task. He does a weighing up of interests exercise based on the particular facts and circumstances and the instances before him so as to ensure that the limitation of the right of privacy goes no further than it needs to go bearing in mind also the interests of other persons than the accused or suspect.

(c) There was no constitutional right of privacy which featured in the Rossminster decision nor any of the Constitutional remedies which a litigant has at his disposal in this country (“Section 20c makes a wide inroad into the citizen’s basic human rights, the right to privacy in his own home and business premises and the right to keep what belongs to him. It allows the Inland Revenue the power to force its way into a man’s home or offices and deprive him of his private papers and books. In my view, it provides only one real safeguard against an abuse of power. That safeguard is not that the Inland Revenue is satisfied that there is reasonable ground for suspecting that an offence involving fraud in relation to tax has been committed, but that the judge who issues the search warrant is so satisfied after he has been told on oath by the Inland Revenue full details of the facts which it has discovered.)
(d) In Rossminster of course the investigation was in its infancy and it was not clear what the particular offences would be (see: “The warrant followed the wording of the statute, ‘fraud in connection with or in relation to tax’, a portmanteau description which covers a number of common law offences (cheating) and statutory offences (under the Theft Act 1968 et al). To require specification at this investigatory stage would be impracticable given the complexity of ‘tax frauds’ and the different persons who may be involved (companies, officers of companies, accountants, tax consultants, taxpayers, wives of taxpayers etc).”  Irrespective the validity thereof in that particular context, the position in casu was wholly different. These were factually defined investigations relating to specified offences.
 AUTONUM  \* Arabic  
The invocation of Section 29(10) to bolster the reasoning of the Majority is of very dubious merit. What Section 29(10) seeks to do, is to revert to the norm established by Section 29(4) in so far as the exigencies of the circumstance in Section 29(10)(ii)(b) – which must be proved – allow. The norm is what is set out in 29(4) not vice versa. In constitutional jurisprudence, a distinction is clearly made between searches and seizures with warrants and searches and seizures without warrants. An adaptation of requirements is justified in respect of the latter because of the exigent circumstances which precludes a search and seizure with a warrant and the presence of such exigent circumstances is a pre-requisite for the validity of such search and seizures. Nor is there any reason why the requirement of informing the searched what is being searched for, would not be insisted upon as a requirement of validity for execution in appropriate circumstances in a search without a warrant.  E.g. a policeman approaching a bank looking for a gun secreted in a safety deposit box held by X not divulging this and insisting that all 200 boxes of various persons be opened and searched by him. Why can the Bank not validly refuse to open all the boxes? Only a few decisions of this ilk would be required to fix this as a standard to be observed in practice.
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The fact that the zenith in precision may not be possible in respect of embodying everything in a warrant which may be required to identify all material which may be searched for and seized, similarly does not mean that the requirement must be jettisoned. In a constitutional context it is required that the “minimum constitutional standards” be achieved for validity.
 AUTONUM  \* Arabic  
There was in this case no reason why the nature and extent of the specific offences investigated (and the searchers’ powers of search and seizure only relate to the parameters of their investigation given the special powers under Section 29) could not have been included in the warrant. The Majority’s reasoning is premised on this appearing from the application for the warrant as a whole – the art of intelligible précis has not yet been lost.
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Searching Attorneys’ Offices
Another implication of the majority judgment in the SCA is that the searcher under a Section 29(5) warrant need not advise any party affected by the search of his right to claim privilege during the search and seizure in respect of any document, which claim, in terms of Section 29(11) of the NPA Act results in the document being lodged with the relevant Registrar.  This, despite judicial recognition even under the pre-constitutional regime that ignorance of the law can be an excuse and that there is no presumption that everyone knows the law.  The second applicant himself explains in his founding affidavit to this Court that he was not aware of the provisions of Section 29(11) of the NPA Act until after the search.

 AUTONUMLGL  \* Arabic  
In addition, the majority judgment in the SCA has it that the fact that a lawyer’s offices are to be searched, and that these contain privileged information of many other clients of his which have no connection to the person whose affairs are being investigated, and the possibility of the accused (the first applicant) himself being in danger of such disclosures, do not call for any special precautions as to the content or execution of the warrant.  This is wholly at odds with the decisions in other jurisdictions such as Lavallee, Rackel & Heintz v Canada (Attorney-General) : White, Otteheimer & Baker v Canada (Attorney-General); R V Fink [2002] 3 SCR 209, 2002 SCC 61.
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The State of the Law : Powell or Zuma?
We submit that there is a fundamental dichotomy between the judgments in Powell and Zuma.
 AUTONUMLGL  \* Arabic   

Powell holds the following requirements for validity (at [59]) :

(a) Because of the great danger of misuse in the exercise of authority under search warrants, the Courts examine their validity with a jealous regard for the liberty of the subject and his or her rights to privacy and property.
(b) This applies to both the authority under which a warrant is issued, and the ambit of its terms.
(c) The terms of a search warrant must be construed with reasonable strictness.  Ordinarily there is no reason why it should be read otherwise than in the terms in which it is expressed.
(d) A warrant must convey intelligibly to both searcher and searched the ambit of the search it authorises.
(e) If a warrant is too general, or if its terms go beyond those the authorising statute permits, the Courts will refuse to recognise it as valid, and it will be set aside.
(f) it is no cure for an overbroad warrant to say that the subject of the search knew or ought to have known what was being looked for : the warrant must itself specify its object, and must do so intelligibly and narrowly within the bounds of the empowering statute.

(emphasis provided to highlight the discrepancies between Powell and the Minority in Zuma as against the Majority in Zuma.
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The majority judgment in the SCA is a far cry from Powell.  The test enunciated in the majority judgment of Zuma is whether a judge can sensibly place parameters on the authority granted to search and seize in an ex post facto exercise based on the reading of the warrant and the application papers (and perhaps other material).  If the majority of the SCA in Zuma is correct, the requirements in Powell of intelligibility of the warrant to searcher and searched (which may extend beyond the accused and the attorney in this case and embroil wholly innocent parties), and that the warrant itself must specify what is sought and do so intelligibly, are not only illogical but indeed wholly superfluous.  In the circumstances, we respectfully submit that there is a fundamental tension between the judgment in Powell and the judgment in Zuma.  That tension needs to be addressed and determined by this Court because it affects an area of our law governed by an Act of Parliament required in term of the Constitution and which impacts directly on constitutional matters of privacy, dignity, fair trial and the doctrine of legality.  It is contended that the approach of the Majority is not in accordance with the Constitution and the fundamental values therein.
CONSTITUTIONAL MATTERS ARE MATTERS OF SUBSTANCE
 AUTONUMLGL  \* Arabic   

We respectfully submit that there is no merit in a contention on the part of the NDPP that the constitutional rights raised by the applicants are not of substance.  As we have submitted above, this Court recognised in Hyundai that when the State exercises Section 29 powers of search and seizure, the right to privacy is implicated.
  Quite why intrusions on rights to privacy, dignity and a fair trial, or the principle of legality, are not matters of substance, is unexplained.  We can only surmise that the Respondent seeks to conflate two very different aspects – whether the warrant is a lawful one which is to be judged on its format and content (and in principle can be raised even before its execution) and whether it was executed in a lawful manner. The appeal proposed raises predominantly the first aspect – the introduction by the Respondent of a supplementary affidavit setting out matters wholly irrelevant to this enquiry – what was found/seized – was simply to prejudice the Applicants and is to be ignored.
 AUTONUMLGL  \* Arabic   

We respectfully submit that it is self-evident that a search and seizure operation directed at the offices of an attorney representing an accused person, impacts significantly and directly on not only the right to privacy in terms of Section 14, but the right to a fair trial in terms of Section 35(3).  Authority for the proposition that attorney and client privilege is no mere rule of evidence, but a fundamental rule of substantive law that requires that confidentiality between an attorney and client is necessary for the proper functioning of the legal system as a whole, and not merely the proper conduct of litigation, has already been cited in the second applicant’s founding affidavit.
  The matters raised are complex and of considerable importance.
THE PUBLIC INTEREST
 AUTONUMLGL  \* Arabic   

The first applicant was, as at the date of institution of this application, the Deputy President of the African National Congress (“the ANC”).  He has subsequently been elected as the President of the ANC at Polokwane in December 2007.  The investigations against him, including the execution of the search and seizure warrants, and the judicial process that followed, has elicited enormous public interest, justifiably so in the light of the first applicant’s high office.  Moreover, the result of the Shaik trial directly resulted in the first applicant’s dismissal as Deputy President of the Republic of South Africa.  While the first applicant claims no special status in law, as a result of the offices he has held and now holds, we submit that it is plain that the matter is one in the public interest.
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No less a matter in the public interest, is the issue of the requirements for a valid search and seizure warrant against the offices of an attorney representing an accused person in a criminal trial, for the purpose of the investigation against that accused.  We submit that that issue is a matter of significant and justifiable public interest because the issue of privilege impacts on, and is necessary for, the proper functioning of the legal system as a whole, and not merely the particular litigation in which that attorney may be representing his or her client.
 AUTONUMLGL  \* Arabic   

We further submit that  particularly to the innocent caught up in the execution of a search and seizure warrant, it is of fundamental interest whether the law of search and seizure is governed by the Minority or Majority judgment in Zuma.  Whether the result described in Rossminster “I can understand very well the perplexity, and indeed indignation, of those present on the premises, when they were searched.  Beyond knowing, as appears in the warrant, that the search was in connection with a ‘tax fraud’, they were not told what the precise nature of the fraud was, when it was committed, or by whom it was committed. In the case of a concern with numerous clients, eg a bank, without this knowledge the occupier of the premises is totally unable to protect his customers’ confidential information from investigation and seizure.  I cannot believe that this does not call for a fresh look by Parliament” is their constitutional lot, or whether they can deflect that situation by rendering up what is sought, depends on which approach is correct.
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Both the Minority and Majority decisions have significant implications for the future; not only for the Applicant but for the public. The question as to the extent to which Constitutional values give a Court the right and indeed obligation (see Phumulela Gaming and Leisure Ltd v Gründlingh and Others 2007 (6) SA 350 C paras 26 & 27 to read requirements into warrants, raises constitutional questions of grave importance to the rights contained in the Bill of Rights. There are conflicting decisions which would affect not only future litigation but also as to how warrants in future should be framed.
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In the circumstances, we respectfully submit that the applicants should be granted leave to appeal to this Court against the majority judgment of the SCA and that the respondents be ordered to pay the costs occasioned by their opposition to this application, alternatively that the costs of this application be costs in the cause of the appeal.
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� 	Applicants notice of motion, Volume 11, page 902.  The majority judgment of 	the SCA is at Volume 12, pages 1060 to 1075.  The minority judgment of the 	SCA is at Volume 12, pages 1032 to 1060.


� 	Act No. 32 of 1998


� 	Powell N.O. & Others v Van der Merwe N.O. & Others 2005 (5) S.A. 62 	(SCA) 


� 	SCA case number 639/06, Volume 12, pages 1060 to 1075


� 	Section 28(13) provides: 


	“If the Investigating Director considers it necessary to hear evidence in order 	to enable him or her to determine if there are reasonable grounds to conduct 	an investigation in terms of sub-section (1)(a), the Investigating Director may 	hold a preparatory investigation.”


� 	The arms deal:  see Du Plooy, Volume 13, page 1103 at paragraph 32


� 	Section 28(1)(a) provides : 


	“If the Investigating Director has reason to suspect that a specified offence 	has been or is being committed or that an attempt has been or is being made 	to commit such an offence, he or she may conduct an investigation on the 	matter in question, whether or not it has been reported to him or her in terms 	of Section 27.”


� 	Du Plooy, Volume 13, page 1104, paragraphs 33 to 45


� 	Du Plooy, Volume 13, page 1105, paragraph 36.  In addition, the extended 	investigation on 22 October 2002 related to the suspected commission of theft, 	tax evasion, offences under the Companies Act and fraud against the 	shareholders of the Nkobi Group of Companies, by Mr Shaik.


� 	Du Plooy, Volume 14, pages 1106 to 1107, paragraph 38.  Mr du Plooy 	explains that the essence of the additional offences included in the 	investigation on 8 August 2005 was that the first applicant had fraudulently 	failed to disclose the payments he had received from Mr Shaik and his 	companies to Parliament, the Cabinet and SARS.


� 	Du Plooy, Volume 14, page 1107, paragraph 39


� 	The decision not to prosecute the first applicant was announced by way of a 	media statement by the National Director of Public Prosecutions dated 23 	August 2003.  The full text of the media release appears in the record of 	Constitutional Court case number 92/07 (The application for leave to appeal 	in the request for legal assistance to Mauritius) at Volume 10, pages 853 to 	858 of that record.  Paragraph 32 of the media release read as follows : 


	“After careful consideration in which we looked at the evidence and the facts 	dispassionately, we have concluded that, whilst there is a prima facie case of 	corruption against the Deputy President [the first applicant], our prospects of 	success are not strong enough.  That means that we are not sure if we have a 	winnable case.


Accordingly, we have decided not to prosecute the Deputy President;


We tested our decision with a Senior Counsel who is very skilled in these types of matters and he concurred with our decision;


As a matter of courtesy we informed Deputy President Zuma’s Counsel of this decision;


We are charging Mr Schabir Shaik for various counts of corruption, fraud, theft of company assets, tax evasion and reckless trading;


We have decided to prosecute the Nkobi Group of Companies and Thomson C.S.F. on contraventions (sic);


The legal representatives of the relevant parties have been informed of this decision;


We will be referring the evidence we have against Alain Thetard, Perrier and international companies like Thomson to the French Authorities for them to take appropriate action;


We will be referring the issue around declaration of gifts and donations received by the Deputy President to Parliament for their consideration.”


� 	Du Plooy, Volume 13, page 1107, paragraph 41.  The judgment of the Trial 	Court is reported as S v Shaik & Others 2007 (1) S.A.C.R. 142 (D) 


� 	Du Plooy, Volume 13, pages 1108 to 1109, paragraphs 41.1 and 41.3


� 	Du Plooy, Volume 14, page 1109, paragraph 42


� 	Hulley, Volume 11, page 917, paragraph 17


� 	Du Plooy, Volume 13, page 1130, paragraph 56


� 	Hulley, Volume 11, page 918, paragraph 19


� 	Volume 8 (Addendum), Du Plooy’s Affidavit, pages 570 to 639


� 	Section 29(4) provides :


	“Subject to sub-section (10), the premises referred to in sub-section (1) may 	only be entered, and the acts referred to in sub-section (1) may only be 	performed, by virtue of a warrant issued in Chambers by a Magistrate, 	Regional Magistrate or Judge of the area of jurisdiction within which the 	premises is situated; provided that such a warrant may be issued by a Judge 	in respect of premises situated in another area of jurisdiction, if he or she 	deems it justified.”


� 	Minority judgment of Farlam JA, Volume 12, page 1036, line 29 to page 1307, 	line 7


� 	Farlam JA, Volume 12, page 1037[8], lines 8 to 15


� 	Farlam JA, Volume 12, page 1037 [11]


� 	Hurt J, Volume 7, pages 550 to 551. See also the report in Zuma and Another 	v National Director of Public Prosecutions & Others 2006 (1) SACR 468 (D).


� 	Du Plooy, Volume 13, page 1142, paragraphs 74 and 75.  In paragraph 74 Du 	Plooy asserts that the applicant and the “Thint companies” applied to have 	the criminal matter struck off the roll.  This is incorrect.


� 	Du Plooy, Volume 17, page 1462, paragraph 7


� 	Hurt J, Volume 7, pages 563 to 565 – see also enclosed Second Applicant’s 	Founding Affidavit, Volume 11, page 923, paragraph 29


� 	SCA order, Volume 12, page 1075 [109]


� 	Magajane v Chairperson, North West Gambling Board 2006 (5) S.A. 250 	CC) at [29] and the authorities cited at fn27


� 	Radio Pretoria v Chairperson, ICASA 2005 (4) S.A. 319 (CC) at [19]


� 	Constitution, Section 179 (1) read with (5)(a) and (b)


� 	See Mistry at [27].  See also Magajane (supra) at [46]


� 	2006 (5) S.A. 250 (CC) at [50]


� 	Cf Magajane (supra) at [50]; Mistry at [27]


� 	Cf Mistry (supra) at [25]; Powell at [51]


� 	Second Applicant’s Founding Affidavit, Volume 11, page 951 to 952, 	paragraph 58


� 	See Volume 9, page 732, paragraph 5


� 	Second Applicant’s Founding Affidavit, Volume 11, page 925, paragraphs 33 	and 34


� 	Section 35(3)(b) 


� 	Section 35(3)(f)


� 	Section 35(3)(h)


� 	Section 35(3)(i)


� 	Section 35(3)(j)


� 	Second Applicant’s Founding Affidavit, Volume 11, page 940 to 941, 	paragraph 45


� 	See paragraphs 9 to 11 of the warrants against the first applicant, for 	example Addendum Volume 9, page 733, paragraphs 9 to 11


� 	See Pharmaceutical Manufacturers Association of S.A. & Another : in re. Ex 	Parte President of the Republic of South Africa & Others 2000 (2) S.A. 674 	(CC) at paragraph [39]; Powell at [19]


� 	See Fedsure Life Assurance v Greater Johannesburg TMC 1999 (1) S.A. 374 	(CC) at [53] to [59]; President of the RSA v South African Rugby Football 	Union 1999 (2) S.A. 14 (CC) at [39]


� 	Magajane v Chairperson, North West Gambling Board 2006 (5) S.A. 250 	(CC) at [29] and the authorities referred to in fn28


� 	Mabaso v Law Society,  Northern Provinces & AnotherMabaso v Law 	Society,  Northern Provinces & Another 2005 (2) S.A. 117 (CC) at [26] and 	the authorities cited at fn28


� 	Radio Pretoria v Chairperson, ICASA 2005 (4) S.A. 319 (CC) at [19]


� 	Second Applicant’s Founding Affidavit, pages 922 to 923, paragraphs 28 and 	29


� 	Powell N.O. & Others v Van Der Merwe N.O. & Others 2005 (5) S.A. 62 	(SCA), a decision which binds the SCA unless it is held to be clearly wrong by 	an equivalent bench in number.


� 	See Magajane (supra) at [51]


� 	As cited in Magajane fn57


� 	See Magajane (supra) at [56]


� 	The text of the judgment of La Forest J is quoted in Magajane in fn64


� 	1995(2) S.A. 148 (C) at 169G to H


� 	Cf MEC Department of Agriculture, Conservation & Environment & 	Another v HTF Developers (Pty) Ltd [2007] ZACC 25 at [28]; Fuel Retailers 	Association of Southern Africa v Director-General:Environmental Manager, 	Department of Agriculture, Conservation & Environment, Mpumulanga 	Province & Others 2007 (6) S.A. 4 (CC) at [93]


� 	Second Applicant’s Founding Affidavit, Volume 11, page 925, paragraph 34


� 	Cf in another context, Mistry at [29] where Sachs J said that :


	“Inspectors, like any other persons exercising power on behalf of the State, 	are as entitled as the public to know the precise framework within which they 	can lawfully and effectively carry out their functions.  The statute (the 	Medicines and Related Substances Control Act, No. 101 of 1965) gives 	hardly any guidance.  All is left to the discretion of the inspectors and their 	superiors.  The fact that the Medicines Act is manifestly in the public’s 	interest in no way diminishes the need for the powers of inspection to be 	exercised according to constitutionally valid criteria and procedures.  Lord 	Acton’s famous statement about all power tending to corrupt and absolute 	power corrupting absolutely was made in the context of power being 	exercised by the most worthy people, not the least.”


	In a footnote relevant to the facts of this case (fn55 in Mistry) Sachs J further 	held that : 


	“If Courts have difficulty in deciding when and how to read down statutes 	which on the face of it are overbroad, how much more difficult must it be for 	persons trained in the medical rather than the legal arts.  One inspector will 	give an aggressive, sweeping interpretation, another a more timid one.  There 	are no common standards, surely one of the elements of the rule of law.”


	We submit that the comments of Sachs J in Mistry are applicable, mutatis 	mutandis, to the prosecuting authorities in this case.


� 	Second Applicant’s Founding Affidavit, Volume 11, page 933, paragraph 	41(c), lines 11 to 12


� 	See Investigating Directorate: SEO v Hyundai Motor Distributors 2001 (1) 	S.A. 545 (CC) at [9]


� 	Second Applicant’s Founding Affidavit, Volume 11, page 969, paragraphs 75 	et seq





